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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

At Law No. S8166 

The District of Columbia, to the use of Alco Products In¬ 
corporated, a corporation, Plaintiff, 

v. 

Interstate Engineering Company, Inc., a corporation, and 
New Amsterdam Casualty Company, a corporation, 
Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed October 26 1936 

In the District Court of the United States for the District 

of Columbia 

At Law No. 88166. 

The District of Columbia, to the use of Alco Products In¬ 
corporated, a corporation, 30 Church Street, New York, 
N. Y., Plaintiff, 

v. 

Interstate Engineering Company, Inc., a corporation, 514 
Hearst Tower Building, Baltimore, Maryland; and 
New Amsterdam Casualty Company, a corporation, 
Albee Building, Washington, D. C., Defendants. 

Declaration 

1. The District of Columbia, which sues to the use of Alco 

Products Incorporated, a corporation organized and exist¬ 
ing under and by virtue of the laws of the State of Dela- 
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ware, and to the use of such other creditors similarly situ¬ 
ated as may come to this Court and file their claims herein, 
complains of and sues the defendants, Interstate Engineer¬ 
ing: Company, Inc., a corporation, and New Amsterdam Cas¬ 
ualty Company, a corporation, for that the said defendants, 
and each of them, are indebted unto said Alco Products 
Incorporated in the full principal sum of Eight thou- 

2 sand eight hundred eleven dollars and twenty-three 
cents ($8,811.23), together with interest at the rate 

of six per centum (6%) per annum on Three hundred 
twelve dollars ($312.00) from June 5, 1935 to March 23, 
1936, on Thirty-three thousand three hundred fifty dollars 
and thirty-five cents ($33,350.35) from June 5,1935 to June 
18, 1936, and on Eight thousand eight hundred eleven dol¬ 
lars and twenty-three cents ($8,811.23) from June 5, 1935 
until paid, and to said Alco Products Incorporated they and 
each of them owe and from it unjustly detain the aforesaid 
amounts, for that, to wit: 

2. Heretofore, to wit, under date of July 31,1934, the de¬ 
fendant, Interstate Engineering Company, Inc., entered 
into a contract with the District of Columbia, a certified 
copy of which contract is now to the court here shown, by 
the terms of which said contract the defendant, Interstate 
Engineering Company, Inc., agreed to furnish all labor and 
materials and perform work required for the construction 
of, excavation for and backfilling for a twin subaqeous 
water main across the Anacostia River downstream from 
the Eleventh Street Bridge, and to keep said twin subaque¬ 
ous water main in repair for the period of one year from 
the date of completion thereof; 

i 3. That said construction work thus contracted for was 
and is a public work and the District of Columbia required 
the defendant, Interstate Engineering Company, Inc., to 
give the usual penal bond with good and sufficient security, 
as required by Title 20, Section 47 of the District 

3 of Columbia Code, as amended, with the obligation 
that the defendant, Interstate Engineering Company, 

Inc., should promptly make payment to all persons supply¬ 
ing it with labor and materials in the prosecution of the 
work provided for in said contract, and on, to wit, July 24, 
1934, the defendant, Interstate Engineering Company, Inc., 
as principal, and the defendant, New Amsterdam Casualty 



DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 


3 


Company, as surety, did make, execute and deliver unto the 
District of Columbia their writing obligatory signed by 
them with their genuine signatures and sealed with their 
seals, a certified copy of which writing obligatory is now 
to the Court here shown, wherein they held and firmly 
bound themselves, jointly and severally, unto the District 
of Columbia in the full penal sum of One hundred eighty- 
three thousand five hundred forty-five dollars ($183,545.00) 
and in which writing obligatory a condition was and is con¬ 
tained as follows: 

“Now, Therefore, The conditions of the foregoing obli¬ 
gation are such that if the said Interstate Engineering Com¬ 
pany, Inc. shall strictly and faithfully perform, to the sat¬ 
isfaction and acceptance of the Commissioners of the Dis¬ 
trict of Columbia, the work to be done bv it in accordance 
with the stipulations of said contract, and shall save harm¬ 
less from, and indemnify the District of Columbia from, 
any and all claims, delays, suits, costs, charges, damages, 
counsel fees, judgments and decrees to which said District 
may be subjected on account of any infringement of letters- 
patent or copyrights by it at any time, or on account of any 
accident to persons, or damage to property or premises, 
after the commencement of the -work, and prior to its com¬ 
pletion and acceptance, and pay the same, and will 
promptly make payments to all persons supplying it with 
labor and material in the prosecution of the work 
4 provided for in said contract, and will in every re¬ 
spect fully comply with the provisions and require¬ 
ments of said contract, and keep the work done by it under 
its said contract in repair for the term of one (1) year from 
the completion of its said contract, then this obligation to 
be void; otherwise to remain in full force and virtue.” 

4. That thereafter, to wit, on the several days set forth 
in the statement of account between said Alco Products In¬ 
corporated and the defendant, Interstate Engineering Com¬ 
pany, Inc., and supporting invoices attached to and made a 
part of the Particulars of Demand which are all made a part 
hereof as if fully set forth herein, said Alco Products In¬ 
corporated sold and delivered, furnished and supplied for 
use in said public work and under the aforesaid contract, 
pursuant to the proposal of said Alco Products Incorpo¬ 
rated, dated June 14, 1934, and accepted by the defendant, 
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Interstate Engineering Company, Inc., under date of June 
15,1934, the materials mentioned and described in said Par¬ 
ticulars of Demand, statement of account and invoices, the 
said materials being of the fair, reasonable and contract 
value of Forty-two thousand four hundred seventy-three 
dollars and fifty-eight cents ($42,473.58), which sum the de¬ 
fendant, Interstate Engineering Company, Inc., did under¬ 
take, agree and promise to pay in full unto said Alco Prod¬ 
ucts Incorporated for said materials not later than two hun¬ 
dred days from the date of first shipment thereof from the 
works of Alco Products Incorporated, which said first ship¬ 
ment was made on, to wit, November 20, 1934; 

5. The said materials supplied and furnished by 
5 Alco Products Incorporated to the defendant, In¬ 
terstate Engineering Company, Inc., were used in 
the construction and completion of the aforesaid public 
vrork under the aforesaid written contract between the de¬ 
fendant, Interstate Engineering Company, Inc., and the 
said District of Columbia, and the aforesaid bond between 
the defendant. Interstate Engineering Company, Inc., as 
principal, and the defendant, New Amsterdam Casualty 
Company, as surety, but notwithstanding which the defen¬ 
dant, Interstate Engineering Company, Inc., has not paid 
to said Alco Products Incorporated the sum so agreed to be 
paid by it for said materials so sold and delivered, fur¬ 
nished and supplied by said Alco Products Incorporated, 
as aforesaid, to wit. Forty-two thousand four hundred sev¬ 
enty-three dollars and fifty-eight cents ($42,473.58), or any 
part thereof, except the amounts of Three hundred twelve 
dollars ($312.00) and Thirty-three thousand three hundred 
fifty dollars and thirty-five cents ($33,350.35), leaving a 
balance still due to said Alco Products Incorporated, not 
including interest, of Eight thousand eight hundred eleven 
dollars and twenty-three cents ($8,811.23), all as more par¬ 
ticularly shown in the aforesaid Particulars of Demand; 
said Alco Products Incorporated on or about and prior to 
June 5, 1935, notified the defendant, New Amsterdam Cas¬ 
ualty Company, that the aforesaid amount of Forty-two 
thousand four hundred seventy-three dollars and fifty-eight 
cents ($42,473.58) had not been paid to it by the defendant, 
Interstate Engineering Company, Inc.; although the defen¬ 
dants, Interstate Engineering Company, Inc. and New Am- 



DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 5 

stcrdam Casualty Company, and each of them, often have 
been notified by said Alco Products Incorporated of said 
default in payment and often have been requested by said 
Alco Products Incorporated to pay said balance of Eight 
thousand eight hundred eleven dollars and twenty-three 
cents ($8,811.23), together with interest, said defendants, 
and each of them, have neglected and refused, and 

6 still neglect and refuse, so to do, and no one has 
paid said amount, or any part thereof, or any inter¬ 
est thereon, in or on behalf of them or either or both of 
them; 

6. That the balance in the amount of Eight thousand 
eight hundred eleven dollars and twenty-three cents 
($8,811.23), with interest at the rate of six per centum 
(6%) per annum on Three hundred twelve dollars 
($312.00) from June 5, 1935 to March 23, 1936, on Thirty- 
three thousand three hundred fifty dollars and thirty-five 
cents ($33,350.35) from June 5, 1935 to June 18, 1936, and 
on Eight thousand eight hundred eleven dollars and twenty- 
three cents ($8,811.23) from June 5, 1935 until paid, is still 
wholly due and unpaid and owing to said Alco Products 
Incorporated by the defendants, Interstate Engineering 
Company, Inc. and New Amsterdam Casualty Company, 
and each of them, exclusive of all set-offs and just grounds 
of defense; 

7. The defendant, Interstate Engineering Company, Inc., 

and the District of Columbia accepted the said materials 

supplied and furnished by said Alco Products Incorporated 

and thev were used in the said construction of the said 
• 

public work under the aforesaid contract and bond and in 
the fulfillment of the aforesaid contract and bond, and the 
said materials so furnished and supplied were necessary in 
the construction and the completion of said public work as 
required by the aforesaid contract and any amendments 
thereto; 

8. The aforesaid contract between the defendant, Inter¬ 

state Engineering Company, Inc., and the District of 

7 Columbia was completed and final settlement had on, 
to wit, on or about the first day of April, 1936, which 

said completion and final settlement was more than six 
months but less than one year before the filing of this ac¬ 
tion, and this suit is filed before the expiration of one year 
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after the completion and final settlement of the aforesaid 
contract, and no suit has been brought by the District of 
Columbia in its own behalf or to the use of any creditors 
under the aforesaid contract and bond against the said de¬ 
fendants or any of them during the first six months or at 
j any time after completion and final settlement of the 
aforesaid contract; said Alco Products Incorporated is 
without knowledge as to the existence or identity of any 
other unpaid creditors under the aforesaid contract and 
bond; 

i 9. By reason of the foregoing, and by virtue of the stat¬ 
ute in such cases made and provided, an action has accrued 
to said Alco Products Incorporated upon the contract and 
bond aforesaid to have and demand of and from the defen¬ 
dants, Interstate Engineering Company, Inc. and New Am¬ 
sterdam Casualty Company, and each of them, the sum of 
Eight thousand eight hundred eleven dollars and twenty- 
three cents ($8,811.23), together with interest at the rate 
of six per centum (6^) per annum on Three hundred 
twelve dollars ($312.00) from June 5, 1935 to March 23, 
1936, on Thirty-three thousand three hundred fifty dollars 
and thirty-five cents ($33,350.35) from June 5, 1935 
! 8 to June 18, 1936, and on Eight thousand eight hun¬ 
dred eleven dollars and twenty-three cents ($8,- 
811.23) from June 5, 1935 until paid, exclusive of all set¬ 
offs and just grounds of defense. 

Wherefore, this plaintiff claims of the defendants, Inter¬ 
state Engineering Company, Inc. and New Amsterdam Cas¬ 
ualty Company, and each of them, the sum of Eight thou¬ 
sand eight hundred eleven dollars and twenty-three cents 
! ($8,811.23), with interest as aforesaid until paid, besides 
costs of this suit, exclusive of all set-offs and just grounds 
of defense. 

RICHARD H. WILMER 
DOUGLAS L. HATCH 
Attorneys for Plaintiff. 

C. DICKERMAN WILLIAMS 
Of Counsel. 
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9 Particulars of Demand 

* # # 

Due and owing to Alco Products Incorporated, a corpora¬ 
tion, by the defendants, Interstate Engineering Company, 
Inc. and New Amsterdam Casualty Company, and each of 
them, for materials and supplies furnished and supplied to 
the defendant, Interstate Engineering Company, Inc., at 
its and their special instance and request and pursuant to 
proposal of Alco Products Incorporated dated June 14, 
1934, and accepted by the defendant, Interstate Engineer¬ 
ing Company, Inc., under date of June 15, 1934, and 

10 at the fair, reasonable and agreed prices hereinafter 
set forth, for use in the construction of, excavation 

for and backfilling for a twin subaqueous water main across 
the Anacostia River downstream from the Eleventh Street 
Bridge under contract between the defendant, Interstate 
Engineering Company, Inc., and the District of Columbia, 
dated July 31, 1934, for the payment of which materials 
and supplies the defendants, and each of them, bound them¬ 
selves by their joint and several undertaking dated, to w T it, 
July 24, 1934, and otherwise, as follows: 

Invoiced November 23, 1934: Electric wielded 
steel pipe—Item 1-A 

Exhibit 1 hereto . $2,237.40 

Invoiced November 26, 1934: Electric welded 
steel pipe—Item 3-A 

Exhibit 2 hereto. 1,596.00 

Invoiced November 28, 1934: Electric welded 
steel pipe—Item 3-A 

Exhibit 3 hereto. 1,596.00 

Invoiced November 30, 1934: Electric ■welded 
steel pipe—Item 3-A 

Exhibit 4 hereto. 1,596.00 

Invoiced December 3, 1934: Electric welded 
steel pipe—Item 1-A $1,309.15 

—Item 3-A 737.53 


Exhibit 5 hereto 


2,046.68 
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Invoiced December 4, 1934: Electric welded 
steel pipe—Item 1-A 

Exhibit 6 hereto. 

Invoiced December 5, 1934: Electric welded 
steel pipe—Item 1-A 

Exhibit 7 hereto. 

Invoiced December 5, 1934: Electric welded 
steel pipe—Item 3-A 

Exhibit 8 hereto . 

11 Invoiced December 6, 1934: Electric 
welded steel pipe—Item 3-A 
Exhibit 9 hereto. 

Invoiced December 11, 1934: Electric welded 
steel pipe—Item 3-A 

Exhibit 10 hereto. 

Invoiced December 13, 1934: Electric welded 
steel pipe—Item 3-A $1,159.80 

—Item 1-A 1,013.69 


Exhibit 11 hereto . 

Invoiced December 18, 1934: Electric welded 
steel pipe 

Exhibit 12 hereto. 

,Invoiced December 19, 1934: Electric welded 
steel pipe—Item 3-A $1,731.73 

—Item 1-A 225.02 


Exhibit 13 hereto . 

Invoiced December 21, 1934: Electric welded 
steel pipe—Item 3-A 

Exhibit 14 hereto. 

Invoiced December 21, 1934: Electric welded 
steel pipe—Item 1-A 

Exhibit 15 hereto. 

Invoiced December 21, 1934: Electric welded 
steel pipe—Item 1-A 

Exhibit 16 hereto. 


2,102.15 

2,128.45 

1,596.00 

1,596.00 

1,596.00 

2,173.49 

2,216.52 

1,956.75 

1,596.00 

2,276.00 

2,276.00 
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Invoiced December 21, 1934: Electric welded 
steel pipe—Item 3-A 
Exhibit 17 hereto. 1,596.00 

Invoiced December 21, 1934: Electric welded 
steel pipe—Item 1-A $1,669.35 

—Item 3-A 494.45 


Exhibit 18 hereto. 2,163.80 

Invoiced December 26, 1934: Electric welded 
steel pipe—Item 3-A 

Exhibit 19 hereto . 1,612.00 

Invoiced December 26, 1934: Electric welded 
steel pipe—Item 1-A 

Exhibit 20 hereto . 2,276.00 

12 Invoiced December 28, 1934: Electric 
welded steel pipe—Item 1-A $1,368.05 

—Item 3-A 266.00 


Exhibit 21 hereto. 1,634.05 

Invoiced December 28, 1934: Electric welded 
steel pipe—Item 1-A $1,583.60 

—Item 3-A 422.69 


Exhibit 22 hereto. 2,006.29 

Invoiced March 14, 1935: Welded tees, welded 
nipple, dresser couplings 

Exhibit 23 hereto. 600.00 


$42,473.58 

Less payments received on account: 

March 23,1936 $312.00 

June 18,1936 33,350.35 33,662.35 


Balance due and owing. $8,811.23 

All as per Statement of Account attached hereto as Ex¬ 
hibit 24. 

Plus interest at 6% per annum on $312.00 from June 5, 
1935 to March 23, 1936, on $33,350.35 from June 5, 1935 
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to June 18, 1936, and on $8,811.23 from June 5, 1935 until 
paid, and costs of this suit. 


RICHARD H. WILMER 
DOUGLAS L. HATCH 
Attorneys for Plaintiff. 


C. DICKERMAN WILLIAMS 
Of Counsel. 

13 Exhibit 24. 

Remarks 

Name Interstate Engineering Company Inc 
Address 514 Hearst Tower Building 
Town Baltimore Md 

Closed File No. 

Statement and Invoices to 






P O Box 4654 






Anacostia D C 


Previous 

Bill No. 

Date 






Balance 

Nov 

1934 

Items 

Charges 

Credits 

Balance 

Proof 

0 00 

943M 

Nov 23 


2237 40 





7 

26 


1596 00 


3S33 40 

0 00 * 

3833 40 

955M 

28 


1596 00 


5429 40 

3833 40 * 

5429 40 

967M 

30 


1596 00 


7025 40 

5429 40 * 

7025 40 

976M 

Dec 3 


2046 68 





982 

4 


2102 15 





1005 

6 


1596 00 





6 



2128 45 





7 



1596 00 


9469 28 

7025 40 







16494 68 


16494 68 

996M 

Dec 11 


1596 00 





7 


ERR 

1159 80 





1040 

18 


2216 52 





3 



1956 75 


23423 75 

16494 68 * 

23423 75 




1159 80 





997 

13 


2173 49 


24437 44 

23423 75 * 

24437.44 

1055M 

Dec 21 


2276 00 





6 



2276 00 





7 



2163 80 





8 



1596 00 





9 



1596 00 





1060 

26 


2276 00 





1 



1612 00 





1077 

28 


2006 29 





8 



1634 05 


41873 58 

24437 44 * 



1935 






41873 58 

149N 

Mar 14 


600 00 


42473 58 

41873 58 * 



1936 






42473 58 


Mar 23 



312 00 

42161 5S 

42473 58 * 

42161 58 


Jim 18 

On A/C 

33350 35 

S811 23 

42161 58 * 
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14 Plea of the Defendant, Interstate Engineering 

Company, Inc., to the Declaration 

Filed December 21 1936 

* # * 

1. The defendant, the Interstate Engineering Company, 
Inc., a corporation, for plea to the Declaration filed herein, 
admits the corporate entity of the parties hereto but denies 
that it or the co-defendant, New Amsterdam Casualty Com¬ 
pany, a corporation, are indebted to the plaintiff in the sum 
of Eight Thousand Eight Hundred Eleven Dollars and 
Twenty-three Cents ($8,811.23) with interest at the rate 
of six per cent (6^) or Three Hundred Twelve Dollars 
($312.00) from June 5th, 1935, to March 23,1936, on Thirty- 
three Thousand Three Hundred Fifty Dollars and Thirty- 
five Cents ($33,350.35) from June 5t*h, 1935, to June 18th, 
1936, and on Eight Thousand Eight Hundred Eleven Dol¬ 
lars and Twenty-three Cents ($8,811.23) from June the 5th, 
1935, to date, or any part thereof, except as herein- 

15 after specifically admitted. 

2. Defendant states that the allegations contained 
in paragraph 2 of the Declaration are substantially correct. 

3. This defendant admits that the allegations contained 
in paragraph 3 of the Declaration are substantially correct. 

4. This defendant admits the allegations in paragraph 4 
with the exception that the fair and reasonable contract 
value of the materials was Forty-one Thousand Eight Hun¬ 
dred Seventy-three Dollars and Fifty-eight Cents ($41,- 
873.58) instead of Forty-two Thousand Four Hundred Sev¬ 
enty-three Dollars and Fifty-eight Cents ($42,473.58), the 
difference of Six Hundred Dollars ($600.00) being in the 
invoice of March 14, 1935, welded tees, welded nipples, 
dresser couplings, Exhibit 23 of the Particulars of De¬ 
mand, as these materials were, under the contract and 
agreement between the plaintiff and this defendant exe¬ 
cuted as alleged in paragraph 4 of the Declaration. This 
defendant further denies that it did undertake, agree and 
promise to pay to the plaintiff the sum sued for herein. 

5. This defendant admits the allegations of paragraph 5 
with the exception that the amount due under the contract 
price was Forty-one Thousand Eight Hundred Seventy- 
three Dollars and Fifty-eight Cents ($41,873.58) instead of 
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Forty-two Thousand Four Hundred Seventy-three Dollars 
and Fifty-eight Cents ($42,473.58), and admits that de¬ 
mand was made for the alleged balance of Eight Thousand 
Eight Hundred Eleven Dollars and Twenty-three Cents 
($8,811.23), but due to the inability of the plaintiff and this 
defendant to agree on certain credits which were due this 
defendant as will more fully hereinafter appear, the final 
account between the parties was not settled. This defen¬ 
dant denies that there is due the sum of Eight Thou- 
16 sand Eight Hundred Eleven Dollars and Twenty- 
three Cents ($8,811.23), together with interest as 
claimed in the said Declaration, or any part thereof, except 
as hereinafter admitted. 

6. This defendant denies the allegations contained in 
paragraph 6 except as hereinafter specifically admitted, 
i 7. This defendant admits the allegations contained in 
paragraph 7 of the Declaration. 

i 8. This defendant admits the allegations contained in 
paragraph 8 of the Declaration except that the date of 
completion and final settlement was prior to the 1st day 
of April, 1936, but admits that the said date was more than 
six months but less than one year before the filing of this 
action. 

9. Defendant admits the plaintiff, by virtue of a Statute 
in such cases made and provided, has a right to file its suit 
for such sum as may be due and owing it, but denies defen¬ 
dant is indebted unto the plaintiff in the amount of Eight 
Thousand Eight Hundred Eleven Dollars and Twenty- 
three Cents ($8,811.23), together with interest as claimed 
in the 9th paragraph of the Declaration, or any part there¬ 
of except as hereinafter specifically admitted. 

This defendant states that under the contract between 
the plaintiff and this defendant hereinbefore referred to, 
said plaintiff was to commence shipment approximately 
thirty (30) days after receipt of order and approval of 
shop drawings for construction and to continue shipment 
at a rate to suit the field activities of this defendant. That 
the plaintiff herein delayed shipment of the piping and 
materials ordered by this defendant eighty (80) additional 
days after the thirty (30) day period from the receipt of 
the order and approval of shop drawings. That due to 
this delay by the plaintiff in furnishing the essential 
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17 materials ordered by defendant from the plaintiff, 
this defendant was delayed eighty (80) days in the 
progress of the work, and as a result of the said delay this 
defendant was required to protect piping and materials 
from the elements which would not have been necessary 
had the plaintiff commenced shipment of the piping and 
materials as agreed. That it w T as necessary for this defen¬ 
dant to secure four thousand (4,000) square feet of tar¬ 
paulin at a cost of Three Hundred Dollars ($300.00); to 
install a boiler and piping and radiators at a net cost of 
Four Hundred Dollars ($400.00); to employ three (3) men 
to operate the boiler and heating equipment for a period of 
forty-five (45) days at a cost of Seven Hundred Fifty-six 
Dollars ($756.00); to provide burlap blankets for a period 
of, to-wit, forty-five (45) days at a cost of Three Hundred 
Fifty Dollars ($350.00). That if the plaintiff had shipped 
the piping and materials within approximately thirty (30) 
days after receipt of the order and approval of the shop 
drawings the said materials would have been received at 
such a time of the year that it would have been unneces¬ 
sary to have provided the equipment herein stated or ex¬ 
pended the money herein alleged. 

That by the delay of eighty (80) days in the receipt of 
the shipment of the piping and materials as herein set forth 
in violation of the contract and agreement between plaintiff 
and this defendant, this defendant was penalized at the 
rate of Twenty-five Dollars ($25.00) per day in its contract 
with the District of Columbia in that this defendant was 
required to perform the contract within a given number of 
days and by reason of the delay of eighty (80) days in the 
shipment of the piping and materials by the said plaintiff 
this defendant was thereby delayed eighty (80) days in the 
progress of the work and was unable to proceed with the 
work for a period of eighty (80) days due to the 
IS delay of the said plaintiff in shipping piping and 
materials as agreed in the contract between the 
plaintiff and this defendant hereinbefore referred to. This 
said delay of eighty (80) days at Twenty-five Dollars 
($25.00) per day resulted in a loss to this defendant of 
Two Thousand Dollars ($2,000.00); that this defendant 
had its employees and its organization on the site ready 
for work and that due to the eighty (80) days delay as 
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hereinbefore set forth this defendant was required to keep 
and maintain valuable and expensive equipment on the site 
without being able to use the same, was required to keep 
and maintain its organization and employees on the site 
of the contract without being able to secure the benefit of 
their services for the said period of eighty (80) days, and 
a fair and reasonable charge for the machinery and equip¬ 
ment, w’ages and salaries of the employees and the main¬ 
tenance of this defendant’s organization for the period of 
eighty (80) days was Four Thousand Dollars ($4,000.00). 

Defendant denies that it is indebted for interest on Three 
Hundred Twelve Dollars ($312.00) and Thirty-three Thou¬ 
sand Three Hundred Fifty Dollars and Thirty-five Cents 
($33,350.35) as alleged in the Declaration as there w'as no 
agreement or understanding that the said defendant would 
be required to pay interest on money due the plaintiff in 
the event that the same was not promptly paid and there 
wras no claim for interest made by the plaintiff at the time 
of the payment of the said Three Hundred Twelve Dollars 
($312.00) on March 23, 1936, or upon the payment of the 
Thirty-three Thousand Three Hundred Fifty Dollars and 
Thirty-five Cents ($33,350.35) on June the 18th, 1936. 

Defendant admits that there is due and owing to the 
plaintiff the sum of Seven Hundred Five Dollars and 
Twenty-three Cents ($705.23), which it hereby ten- 

19 ders in full payment of the claim of the plaintiff 
and in discharge of the suit. 

K E LYNCH 
Attorney for defendant, 
Interstate Engineering Company, Inc. 

20 Affidavit of Defense 

Filed December 21 1936 

# * • 

District of Columbia, ss : 

Vincent Schiavi, being first duly sworn, deposes and 
states that he is an officer of the Interstate Engineering 
Company, Inc., a corporation, and is authorized to make 
this affidavit on behalf of the corporation, and has knowl¬ 
edge of the matters and facts hereinafter stated. 
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That, on, to-wit, July 31, 1934, this defendant entered 
into a contract with the District of Columbia by the terms 
of which said contract this defendant was, within a limited 
period of time, required to excavate and construct a twin 
sub-aqueous water main across the Anacostia River, down¬ 
stream, from the Eleventh Street Bridge, and to keep the 
same in repair for a period of one year from the date of 
completion. That the said construction work thus 

21 contracted for was a public work, that a bond was 
given as provided by law which contained a condi¬ 
tion quoted in the Affidavit of Merit filed in this cause. 

That plaintiff did furnish this defendant certain piping 
and materials as set forth in the Bill of Particulars at¬ 
tached to the Declaration and that the fair and reasonable 
contract price was Forty-one Thousand Eight Hundred 
Seventy-three Dollars and Fifty-eight Cents ($41,873.58). 
This defendant denies that it agreed to pay to the said 
plaintiff the sum of forty-two Thousand Four Hundred 
Seventy-three Dollars and Fifty-eight Cents ($42,473.58). 

The materials which were furnished by the plaintiff to 
this defendant were used in the construction and comple¬ 
tion of the aforesaid public work and this defendant has 
paid to the plaintiff the sum set forth in the Declaration 
and Affidavit of Merit filed herein but has failed to pay the 
remaining part of the contract price which is Eight Thou¬ 
sand Two Hundred Eleven Dollars and Twenty-three Cents 
($8,211.23) and not Eight Thousand Eight Hundred Eleven 
Dollars and Twenty-three Cents ($8,811.23) for the reason 
that the said plaintiff, by its failure to make delivery of the 
piping and materials contracted for approximately thirty 
(30) days after the receipt of the order and approval of 
the shop drawings as it agreed in its proposal of June 14, 
1934, and accepted by this defendant on the 15th day of 
June, 1934, this defendant was delayed an additional eighty 
(80) days by reason of the failure of the plaintiff to ship 
the piping and materials ordered as agreed by it and as a 
result thereof this defendant was required to protect pip¬ 
ing and materials from the elements which would not have 
been necessary had the plaintiff commenced shipment of 
the piping and materials as agreed. That it was 

22 necessary for this defendant to secure four thousand 
(4,000) square feet of tarpaulin at a cost of Three 
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Hundred Dollars ($300.00); to install a boiler and piping 
and radiators at a net cost of Four Hundred Dollars 
($400.00); to employ three (3) men to operate the boiler 
and heating equipment for a period of forty-five (45) days 
at a cost of Seven Hundred Fifty-six Dollars ($756.00); 
to provide burlap blankets for a period of, to-wit, forty- 
five (45) days at a cost of Three Hundred Fifty Dollars 
($350.00). That if the plaintiff had shipped the piping and 
materials within approximately thirty (30) days after re¬ 
ceipt of the order and approval of the shop drawings the 
said materials would have been received at such a time of 
the year that it would have been unnecessary to have pro¬ 
vided the equipment herein stated or expended the money 
herein alleged. 

That by the delay of eighty (80) days in the receipt of 
the shipment of the piping and materials as herein set forth 
in violation of the contract and agreement between plaintiff 
and this defendant, this defendant was penalized at the 
rate of Twenty-five Dollars ($25.00) per day in its con¬ 
tract with the District of Columbia in that this defendant 
was required to perform the contract within a given num¬ 
ber of days and bv reason of the delay of eighty (80) days 
in the shipment of the piping and materials by the said 
plaintiff this defendant was thereby delayed eighty (80) 
days in the progress of the work and was unable to pro¬ 
ceed with the work for a period of eighty (80) days due to 
the delay of the said plaintiff in shipping piping and ma¬ 
terials as agreed in the contract between the plaintiff and 
this defendant hereinbefore referred to. This said delay 
of eighty (80) days at Twenty-five Dollars ($25.00) per 
day resulted in a loss to this defendant of Two Thousand 
Dollars ($2,000.00); that this defendant had its em- 
23 plovees and its organization on the site ready for 
work and that due to the eighty (80) days delay as 
hereinbefore set forth this defendant was required to keep 
and maintain valuable and expensive equipment on the site 
without being able to use the same, was required to keep 
and maintain its organization and employees on the site 
of the contract without being able to secure the benefit of 
their services for the said period of eighty (80) days, and 
a fair and reasonable charge for the machinery and equip¬ 
ment, w’ages and salaries of the employees and the main- 
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tenanee of this defendant’s organization for the period of 
eighty (80) days was Four Thousand Dollars ($4,000.00). 

Affiant states that it was not agreed nor understood that 
the defendant would be required to pay the interest on the 
money due the plaintiff in the event that the same was not 
promptly paid to it, and at the time of the payment of the 
sums mentioned in the Declaration there was no claim 
made at that time for interest and the full sum of Three 
Hundred Twelve Dollars ($312.00) and Thirty-three Thou¬ 
sand Three Hundred Fifty Dollars and Thirty-five Cents 
($33,350.35) there was no demand or claim for interest, 
and it was never contemplated by the parties that interest 
would be charged in the event that the sum was not 
promptly paid. 

The defendant admits that there is due and owing the 
sum of Seven Hundred Five Dollars and Twenty-three 
Cents ($705.23) which it hereby tenders in full payment 
of the claim of the plaintiff. 

VINCENT SCHIAVI 

Subscribed and sworn to before me this 19th day of De¬ 
cember, 1936. 

AGNES N. SHOLTES 
(Notarial Seal) Notary Public , D. C. 

24 Pica of the Defendant, New Amsterdam Cas¬ 
ualty Company, to the Declaration 

Filed January 12 1937 
# * * 

(1) The defendant, the New Amsterdam Casualty Com¬ 
pany, a corporation, for plea to the Declaration filed herein, 
admits the corporate entity of the parties hereto but denies 
that the Interstate Engineering Company, Inc., a corpora¬ 
tion, or this defendant are indebted to the plaintiff in the 
sum of Eight Thousand, Eight Hundred Eleven Dollars 
and Twenty-Three Cents ($8,811.23) with interest at the 
rate of six per cent (6%) or Three Hundred Twelve Dol¬ 
lars ($312.00) from June 5th, 1935, to March 23, 1936, on 
Thirty-Three Thousand, Three Hundred, Fifty Dollars and 
Thirty-Five Cents ($33,350.35) from June 5th 1935, to June 
18th, 1936, and on Eight Thousand Eight Hundred Eleven 
Dollars and Twenty-Three Cents ($4,811.23) from June the 
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5th, 1935, to (late, or any part thereof, except as hereinafter 
specifically admitted. 

(2) Defendant states that the allegations contained in 
i paragraph 2 of the Declaration are substantially correct. 

(3) This defendant admits that the allegations contained 
in paragraph 3 of the Declaration are substantially cor¬ 
rect. 

(4) This defendant, upon information and belief, states 
i that the contract value of the materials furnished by the 

plaintiff to the co-defendant was Forty-One Thousand, 
Eight Hundred Seventy-Three Dollars and Fifty- 
25 Eight Cents ($41,873.58) instead of Forty-Two Thou¬ 
sand, Four Hundred Seventy-Three Dollars and 
i Fifty-Eight Cents ($42,473.58). This defendant is without 
sufficient information to form a belief as to the remaining 
allegations in paragraph 4, and for greater accuracy as to 
the terms, conditions and provisions of the contract be¬ 
tween the plaintiff and the co-defendant, refers to the con¬ 
tract itself. 

(5) This defendant upon information and belief admits 
that certain materials were furnished by the plaintiff to the 
co-defendant and were used by the co-defendant in the con¬ 
struction of a certain subaqueous water main as called for 
under a certain written contract referred to in the Declara- 
; tion, between the District of Columbia and the co-defendant. 
This defendant admits that demand was made for an al¬ 
leged balance due to the plaintiff, but upon information and 
belief, denies there is any balance due the plaintiff except 
as admitted in the Plea filed by the said co-defendant in this 
cause. This defendant denies each and every remaining al¬ 
legation in paragraph 5. 

(fi) This defendant denies the allegations contained in 
paragraph 6 except as hereinafter specifically admitted. 

(7) Upon information and belief, this defendant admits 
the allegations in paragraph 7. 

i (8) This defendant adopts the Answer of its co-defen¬ 
dant to paragraph 8 of the Declaration, 
i (9) This defendant adopts the Answer of its co-defen¬ 
dant to paragraph 9 of the Declaration. 

R E LYNCH 

Attorney for Defendant, New 
Amsterdam Casualty Co. 
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26 Affidavit of Defense 

* * * 

State of Maryland, 

City of Baltimore , ss: 

Garner Wood Denmead being first duly sworn, on oath 
states that he is an officer of the New Amsterdam Casualty 
Company, Inc., a corporation, and is authorized to make 
this Affidavit on behalf of this corporation, and has knowl¬ 
edge of the matters and facts hereinafter stated: 

That on, to wit, July 31, 1934, the Interstate Engineering 
Company, Inc., a corporation, entered into a contract with 
the District of Columbia for the construction of a twin 
subaqueous water main across the Anacostia River, Wash¬ 
ington, District of Columbia. 

That there was executed by the New Amsterdam Cas¬ 
ualty Company, Inc., a corporation, a surety bond as re¬ 
quired by law, as claimed in the Declaration and Affidavit 
of Merit filed herein. 

Affiant, upon information and belief, adopts the Affidavit 
of Defense filed on behalf of the Interstate Engineering 
Company, Inc., a corporation, as the Affidavit of Defense 
of the defendant, the New Amsterdam Casualty Company, 
Inc., a corporation. 

GARNER W DENMEAD 

Subscribed and sworn to before me this 11th day of Janu- 
arv, 1937. 

CHARLES W. LEACH 
(Notarial Seal) Notary Public 

27 Amendment to Declaration and to Particu¬ 

lars of Demand 

Filed March 31 1937 
# * # 

With leave of Court first had and obtained the Declara¬ 
tion and Particulars of Demand herein are hereby amended 
as follows: 

Paragraph 4 of the Declaration is hereby amended to 
read as follows: 

4. That thereafter, to wit, on the several days set forth 
in the statement of account between said Alco Products 
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Incorporated and the defendant, Interstate Engineering 
Company, Inc., and supporting invoices attached to and 
made a part of the Particulars of Demand which are all 
made a part hereof as if fully set forth herein, said Alco 
Products Incorporated sold and delivered, furnished and 
supplied for use in said public work and under the afore¬ 
said contract the materials mentioned and described in 
said Particulars of Demand, statement of account and in¬ 
voices, the said materials being of the fair, reasonable and 
contract value of Forty-two thousand four hundred sev¬ 
enty-three dollars and fifty-eight cents ($42,473.58), -which 
sum the defendant, Interstate Engineering Company, Inc., 
did undertake, agree and promise to pay in full unto said 
Alco Products Incorporated for said materials not later 
than two hundred days from the date of first shipment 
thereof from the works of Alco Products Incorpo- 
28 rated, which said first shipment was made on, to wit, 
November 20, 1934; all of the materials mentioned 
and described in said Particulars of Demand, statement 
of account and invoices, were supplied pursuant to the pro¬ 
posal of said Alco Products Incorporated dated June 14, 
1934, and accepted by the defendant, Interstate Engineer¬ 
ing Company, Inc., under date of June 15, 1934, with the 
exception of certain welded tees, welded nipple and dresser 
couplings in the agreed and reasonable amount of Six hun¬ 
dred dollars ($600.00) which were supplied and furnished 
to Interstate Engineering Company, Inc. at its special in¬ 
stance and request by Alco Products Incorporated and 
pursuant to proposal dated January 19, 1935, and accepted 
by Interstate Engineering Company, Inc. under date of 
January 25, 1935. 

The first paragraph of the Particulars of Demand is 
hereby amended to read as follows: 

Due and owing to Alco Products Incorporated, a corpo¬ 
ration, by the defendants, Interstate Engineering Com¬ 
pany, Inc. and New- Amsterdam Casualty Company, and 
each of them, for materials and supplies furnished and sup¬ 
plied to the defendant, Interstate Engineering Company, 
Inc., at its and their special instance and request (and pur¬ 
suant to proposal of Alco Products Incorporated dated 
June 14, 1934, and accepted by the defendant, Interstate 
Engineering Company, Inc., under date of June 15, 1934, 
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which proposal and acceptance covers all of the items here¬ 
inafter enumerated with the exception of the last item 
thereof in the amount of Six hundred dollars ($600.00) 
covering welded tees, welded nipple, dresser couplings, 
Exhibit 23 hereto, which said item covered materials and 
supplies furnished and supplied to the defendant, Inter¬ 
state Engineering Company, Inc., pursuant to proposal of 
Alco Products Incorporated, dated January 19, 1935, and 
accepted by the defendant, Interstate Engineering Com¬ 
pany, Inc., under date of January 25, 1935) and at the fair, 
reasonable and agreed prices hereinafter set forth, for use 
in the construction of, excavation for and backfilling for a 
twin subaqueous water main across the Anacostia River 
downstream from the Eleventh Street Bridge under con¬ 
tract between the defendant, Interstate Engineering Com¬ 
pany, Inc., and the District of Columbia, dated July 31,1934, 
for the payment of which materials and supplies the de¬ 
fendants, and each of them, bound themselves by 

29 their joint and several undertaking dated, to wit, 
July 24, 1934, and otherwise, as follows: 

RICHARD H. WILMER 
DOUGLAS L. HATCH 
Attorneys for Plaintiff 

C. DICKERMAN WILLIAMS 
Of Counsel. 

No objection to filing of this Amendment: 

ROBERT E. LYNCH 
Attorney for Defendants. 

Let this Amendment be filed: 

F. DICKINSON LETTS 
Justice. 

30 Plea to Amendment to Declaration and Bill of 

Particulars 

Filed April 21 1937 
# * * 

Conies now the defendant in the above entitled cause, by 
counsel, and for plea to the amendment to the declaration 
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and bill of particulars filed herein denies that it is in¬ 
debted as alleged in the amendment to the declaration and 
bill of particulars and reaffirms the various pleas set forth 
in its plea to the original declaration and bill of particu¬ 
lars. The defendant further states that said item of Six 
Hundred Dollars ($600.00) was and should have been in¬ 
cluded for materials called for in the original contract 
price and not as an extra. That the items of welded tees, 
welded nipple and dresser couplings were covered in the 
original contract between the parties and such welded 
tees, welded nipple and dresser couplings which were fur¬ 
nished were under the regular contract and not as an extra 
order, and the plaintiff by insisting upon a written order 
for the same was attempting to require the defendant to 
pay for items which were covered in the original contract. 

R E LYNCH 
Attorney for Defendant 

31 Stipulation 

Filed April 22 1937 
# # # 

It is hereby stipulated by and between counsel for the 
plaintiff and counsel for the defendants that the plea of 
the defendant, the Interstate Engineering Company, Inc., 
a corporation, to the Amendment to the Declaration and 
Bill of Particulars shall stand and be considered in so far 
as is applicable to the defendant, the New Amsterdam 
Casualty Company, as and for the plea of the defendant, 
the New Amsterdam Casualty Company. 

R E LYNCH 
Attorney for Defendants 

RICHARD H WILMER 
DOUGLAS L HATCH 
Attorneys for Plaintiff 
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32 Affidavit of Defense Filed to Counterclaim 

of Defendants. 

Filed June 12 1937 

• • # 

State of New York 

County of New York ss: 

J. Oakley Hobby, Jr., being first duly sworn according 
to law, upon oath deposes and says: That he is the Trea¬ 
surer of Alco Products Incorporated, the use plaintiff 
herein and he is authorized to make this affidavit on behalf 
of said corporation and has knowledge of the following 
facts, matters and things on which the replication herein is 
based: 

The defendants, Interstate Engineering Company, Inc. 
and New Amsterdam Casualty Company, should have 
nothing by reason of the counterclaim or set-off herein al¬ 
leged for the reason that Alco Products Incorporated did 
not delay in the performance of its contract with Inter¬ 
state Engineering Company, Inc. in the delivery of the 
materials called for by that contract; that at the time of 
the making of the contract defendant Interstate En- 

33 gineering Company, Inc. had no financial standing 
but gave plaintiff assurances that it would obtain 

additional capital; that for this reason by plaintiff’s con¬ 
tract with the defendant Interstate Engineering Company, 
Inc. all credits and shipments thereunder at all times were 
subject to the approval of the credit department of the 
plaintiff, so that plaintiff could be satisfied that sufficient 
additional capital had been obtained, and plaintiff says 
that the defendant Interstate Engineering Company, Inc. 
failed and delayed to procure additional capital for an ex¬ 
tended period of time so that the approval of the credit 
department of plaintiff was not timely obtained, thereby 
postponing the delivery of the materials under said con¬ 
tract; that under the original contracts of the defendant 
Interstate Engineering Company, Inc. with the Govern¬ 
ment of the District of Columbia and with plaintiff respec¬ 
tively a bitumastic coating was required to be placed by the 
defendant Interstate Engineering Company, Inc. on the 
pipe at the site of construction, and at the request of the 
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defendant Interstate Engineering Company, Inc., by and 
with the approval of the District of Columbia, plaintiff 
agreed to make and did make its plant available for effect¬ 
ing such bitumastic coating by an independent contractor 
engaged for such purpose by the defendant Interstate En¬ 
gineering Company, Inc. and over whom plaintiff had no 
control; that plaintiff was ready and able to fabricate said 
pipe for some time but delayed at the request of defendant 
Interstate Engineering Company, Inc. until said defendant 
had completed its arrangements for said bitumastic coat¬ 
ing, and such procedure involved a postponement of the 
delivery of said pipe to the site of the work; that the defen¬ 
dant Interstate Engineering Company, Inc. did not per¬ 
form its contract with the District of Columbia in an 
34 efficient and workmanlike manner, in that it failed 
to commence said construction work and prosecute it 
in a manner calculated and designed to effect a completion 
of the contract within the time provided therefor, and 
failed to perform said contract in accordance with the 
specifications therefor and to the satisfaction and approval 
of the District of Columbia as required, to the end that the 
completion of the contract and the acceptance of the con¬ 
struction work by the District of Columbia were delayed 
beyond the date required therefor by said contract; that 
the alleged incurring of the expenses by the defendant al¬ 
leged to have been due to the delay in the delivery of the 
pipe by plaintiff was not due to any delay on the part of 
plaintiff, but rather, if said expenses were incurred, they 
were incurred solely in connection with the performance 
of the provisions of the contract of the defendant Inter¬ 
state Engineering Company, Inc. with the District of Co¬ 
lumbia; and that, furthermore, plaintiff believes that said 
eNpenses were not incurred as alleged. The defendant In¬ 
terstate Engineering Company, Tnc. was in no way dam¬ 
aged by reason of any omission or commission of the plain¬ 
tiff in the performance of its contract with said defendant 

J. OAKLEY HOBBY, Jr. 
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Subscribed and sworn to before me this 15th day of May, 
1937. 

CECILE LANT 
(Seal) Notary Public 

Notary Public, Kings Co. No. 378 
New York County No. 159 
New York County Register No. 9-L-122 
Commission expires March 30, 1939. 

35 Joinder of Issue 

Filed June 12 1937 


Comes now the plaintiff, the District of Columbia to the 
use of Alco Products Incorporated, by and through its at¬ 
torneys, Richard H. AYilmer and Douglas L. Hatch, and 
joins issue on the allegations of paragraphs 1, 2, 3, 4, 5, 6, 
7, 8 and the first paragraph of paragraph 9 of the plea of 
the defendant, Interstate Engineering Company, Inc., and 
plea to amendment to the declaration. 

Replications to Paragraph t) and Subsequent Paragraphs of 
Plea of Defendant, Interstate Engineering Company, Inc. 

Comes now the plaintiff, the District of Columbia to the 
use of Alco Products Incorporated (hereinafter referred to 
as plaintiff), by and through its attorneys, Richard H. 
Wilmer and Douglas L. Hatch, and denies each and every 
the allegations contained in all of paragraph 9 of the plea 
except the first paragraph thereof on which issue has been 
joined, and this the plaintiff prays may be inquired 
36 of by the country. 

And for further replication, plaintiff denies each 
and every the allegations contained in all of paragraph 9 of 
the plea except the first paragraph thereof on which issue 
has been joined, and avers that any delay in the per¬ 
formance of the contract between the defendant, Interstate 
Engineering Company, Inc., and the District of Columbia 
for the construction of, excavation for and back filling for 
a twin subaqueous water main across the Anacostia River 
downstream from Eleventh Street Bridge as therein pro¬ 
vided was not due to any fault, negligence or delay on the 
part of the plaintiff in the performance of its contract with 
the defendant for the supplying of the materials therein 
provided for, but, on the contrary, plaintiff avers that any 
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delay experienced by the defendant in the performance of 
its aforesaid contract with the District of Columbia was due 
and attributable solelv to the defendant, Interstate En- 
gineering Company, Inc., itself or to parties other than 
plaintiff and over whom plaintiff had no control; plaintiff 
avers that by its contract with the defendant, Interstate 
Engineering Company, Inc., all credits and shipments 
thereunder at all times were subject to the approval of the 
credit department of the plaintiff and avers that the defen¬ 
dant, Interstate Engineering Company, Inc*., failed and de¬ 
layed to make its credit arangements in a timely manner to 
the end that the approval of the credit department of plain¬ 
tiff was not timely obtained thereby causing to be postponed 
the delivery of the materials under said contract; at the 
time of the making of contracts between the District of Co¬ 
lumbia and the defendant, Interstate Engineering Com¬ 
pany, Inc*., and between plaintiff and the defendant, Inter¬ 
state Engineering Company, Inc., the said Interstate En¬ 
gineering Company, Inc., had insufficient financial stand¬ 
ing and capital to efficiently and properly perform its con¬ 
tract with the District of Columbia and the defendant, In¬ 
terstate Engineering Company, Inc., was therefore delayed 
in the performance of its said contract for a great 
37 length of time until it could make and consummate 
the accessary financial arrangements to commence 
and complete the performance of its said contract with the 
District of Columbia; under the original contracts of the 
defendant. Interstate Engineering Company, Inc., with the 
Government of the District of Columbia and with plaintiff, 
respectively, a bitumastic or bituminous coating was re¬ 
quired to be placed by the defendant, Interstate Engineer¬ 
ing Company, Inc*., at its own cost and expense on the pipe 
at the site of construction, and at the request of the defen¬ 
dant, Interstate Engineering Company, Inc., by and with 
the approval of the District of Columbia, plaintiff made its 
plant available for effecting such bitumastic or bituminous 
coating by an independent contractor engaged for such pur¬ 
pose by the defendant, Interstate Engineering Company, 
Inc*., and over whom plaintiff had no control, and such pro¬ 
cedure involved a postponement of the delivery of said pipe 
to the site of the work; plaintiff was ready and able to 
fabricate and ship the piping material under its said con¬ 
tract with defendant, Interstate Engineering Company, 
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Inc., but at the request of said defendant postponed fabri¬ 
cation and delivery thereof until said defendant had com¬ 
pleted its arrangements for said bitumastic coating as 
aforesaid; the defendant, Interstate Engineering Company, 
Inc., did not perform its contract with the District of Co¬ 
lumbia in an efficient and workmanlike manner in that it 
failed to commence said construction work and prosecute it 
in a maimer calculated and designed to effect a completion 
of the contract within the time provided therefor, and failed 
to perform said contract in accordance with the specifi¬ 
cations therefor and to the satisfaction and approval of 
the District of Columbia as required to the end that the 
completion of the contract and the acceptance of the con¬ 
struction work bv the District of Columbia were delaved 

• •» 

beyond the date required therefor by said contract, and 
plaintiff avers that had defendant, Interstate Engineering 
Company, Inc., performed its said contract with the District 
of Columbia in an efficient and workmanlike manner 
38 and had performed said contract in accordance with 
the specifications, no delay in the performance of 
said contract within the time limited therein and the con¬ 


sequent penalty would have been experienced and incurred 
by it; the incurring of the expenses alleged by the defen¬ 
dant to have been due to the delav in the deliverv of the 
pipe by plaintiff was not due to any alleged delay on the 
part of plaintiff, but rather was made necessary in connec¬ 
tion with the performance of the provisions of the contract 
of the defendant, Interstate Engineering Company, Inc., 
with the District of Columbia requiring the application of 
a cement wrapper to said pine; and this said plaintiff prays 
may be inquired of by the country. 

And for further replication plaintiff denies each and 
every allegation contained in all of paragraph 9 except the 
first paragraph thereof, on which issue has been joined, 
and avers that defendant, Interstate Engineering Company, 
Inc., did not complete the preliminary work and construc¬ 
tion work and was not otherwise ready to make use of the 
piping material to be supplied by the plaintiff under its con¬ 
tract with said defendant even if the plaintiff should have 
under its contract with said defendant supplied said ma¬ 
terials at the time or times at which the defendant alleges 
the same should have been supplied to it under said con¬ 
tract and avers that any postponement in the delivery of 
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said pipe under said contract did not delay said defendant 
in the performance of its contract with the District of Co¬ 
lumbia and any postponement of delivery of said pipe did 
not make it necessary for the defendant on account thereof 
to incur the expenses alleged in protecting the materials; 
and this said plaintiff prays may be inquired of by the 
countrv. 

! RICHARD H. WILMER 

DOUGLAS L. HATCH 

Attorneys for Plaintiff. 

C. DICKERMAX WILLIAMS 
Of Counsel. 

39 No objection to filing: 

R E LYNCH 
Attorney for Defendants 

Let the above replications be filed: 

DANIEL W. O’DOXOGHUE 

Justice. 

40 Stipulation 

Filed June 12 1937 
# * # 

It is this 12 dav of June, 1937, herebv stipulated bv and 
between counsel for the plaintiff and counsel for the defen¬ 
dants that the Joinder of Issue, Replications and Affidavit 
!of Defense filed by the plaintiff to the Plea and Counter¬ 
claim of the defendant, Interstate Engineering Company, 
Inc., shall stand and be considered in so far as applicable 
as and for the Joinder of Issue, Replication and Affidavit of 
Defense of the plaintiff to the Plea, Counter-claim and 
Affidavit of Defense of defendant, New Amsterdam 
Casualty Company. 

RICHARD H. WILMER 
DOUGLAS L. HATCH 
Attorneys for Plaintiff , 

C. DICKERMAN WILLIAMS 
Of Counsel 

R E LYNCH 
Attorney for Defendants. 
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Verdict and Judgment 
Filed March 29 1939 


This cause having come on for hearing on the 27th day 
or March, 1939, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Andrew Heffernan 
Harry S. Chidakel 
Herbert H. Bosworth 
George C. Bakersmith 
James S. McKee 
Thomas E. Quade 


Edward D. Raab 
Frederick Naecker 
Thomas E. Beek 
Hilda R. Evans 
George E. O’Rourke 
Joseph E. Osborne 


who, after having been duly sworn to well and truly try the 
issues between Aleo Products Inc., plaintiff, and Interstate 
Engineering Co. & New Amsterdam Casualty Co. defen¬ 
dant, and after this cause is heard and given to the jury in 
charge, they upon their oath and by direction of the court 
say this 29th day of March, 1939, that they find the issues 
aforesaid in favor of the plaintiff and that the money pay¬ 
able to it by the defendant by reason of the premises is the 
sum of $11,404.00 with Int. from June 18, 1936 less $705.23 
paid on Apr 17,1937. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of $11,464.00 with Int. from 
June 18, 1936 less $705.23 on April 17, 1937, together with 
costs of this action. 


bv order of Cox, J. 

CHARLES E. STEWART, 
Clerk 

By GRIFFIN T GARNETT Jr. 
Asst. Clerk 


Notice of Appeal 

Filed April 14 1939 
# # # 

Notice is hereby given this 14th day of April 1939, that 
Interstate Engineering Co., Inc. and the New Amsterdam 
Casualty Co., Inc. hereby appeals to the United 
42 States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 29th 
day of March, 1939, in favor of The District of Columbia, 
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to the use of Alco Products, Inc. against said Interstate 
Engineering Co., Inc. and the New Amsterdam Casualty 
Co., Inc. 

ROBERT E LYNCH 
Attorney for Defendant 

INTERSTATE ENGINEERING CO., INC. 
NEW AMSTERDAM CASUALTY CO., INC. 

Memorandum 

April 15,1939 

Supersedeas bond on appeal $14,000.00 approved and 
filed. (Interstate Engineering Company, Inc., and New 
Amsterdam Casualty Company). 
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Filed June 5, 1939 
Transcript of Proceedings 
Volume 1 


Monday, March 27, 

1939. 



Name of Witness 

Original 

Print 

William Gaillard Lockwood 


45 

31 

C. B. Turner 


84 

50 

Exhibits 




ForIden- 

In Evi¬ 


Plaintiff’s tification 

dence 

Print 

No. 1 Letter 9/20 34, Alco to Carroza 5 

11 

32 

2 Letter 9/21/34, Carroza to In¬ 




terstate 

5 

11 

32 

3 Letter 1/10/35, Alco to Inter¬ 




state 

13 

omitted 

Defendants’ 




No. 1 Paper dated 9/7/34 

23 


36 

2 Letter 

23 


36 

Plaintiff’s Rebuttal 


• 


No. 1 Letter 6/14/34, Carroza 

45 


51 

2, Letter 10/23/34, Wailes Dove- 




Hermiston to Interstate 

46 


52 

2-A Letter 10/19/34, Sultan to 




Interstate 

46 


52 

3 Letter 9/24/34, Wailes Dove- 




Hermiston to Interstate 

47 


52 

4 Letter 9/25/34, Interstate to 




D. C. 

47 


53 
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44- Washington, D. C. 

Monday, March 27, 1939. 

The above-entitled cause came on for trial before Asso¬ 
ciate Justice Joseph W. Cox, at 10:00 o’clock a. m. 

Appearances: 

On behalf of the Plaintiff, Alco Products Inc.: Douglas 
L. Hatch, C. D. Williams. 

On behalf of the Defendant, Interstate Engineering 
Company, Inc.: Robert E. Lynch. 


Proceedings 

(Following the empaneling of a jury, counsel made their 
opening statements; and the following then occurred:) 

45 Testimony on Behalf of Plaintiff 

William Gaillard Lockwood was called as a witness on 
behalf of the plaintiff and, having been first duly sworn, 
testified as follows: 

Direct Examination 
By Mr. Hatch: 

Q. Will you state your name and occupation ? A. Wil¬ 
liam Gaillard Lockwood. I am southern manager for Alco 
Products Company. 

Q. In that capacity did you have occasion to familiarize 
yourself generally with the performance of the contract by 
the Interstate Engineering Company—the pipe-laying con¬ 
tract for the District of Columbia? A. That was one of 

mv duties. 

• 

Q. Your offices and your work are in the District of Co¬ 
lumbia principally? A. It was in connection with this con¬ 
tract, sir. 

Q. Colonel Lockwood, you are familiar with the signa¬ 
ture of A. T. Carroza? A. Yes, sir. I have seen it a great 
many times. 

Q. Is that (indicating) the signature of Mr. A. T. Car¬ 
roza? A. It looks just like it, sir. 

Q. Would you state who Mr. Carroza is, or was in 1934? 
A. He was president of the Interstate Engineering Com¬ 
pany, living just outside of Baltimore, and had a contract 
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on a bridge—the P Street bridge, I think—at the time I met 
him. 

46 Q. Had you had many negotiations or conferences 
with him in connection with a contract the Interstate 
Engineering Corporation had with the District of Columbia 
for the laying of a water main? A. On June 14— 

Q. Just generally, had vou had several conferences? A. 
Yes. 

Mr. Hatch. I offer this letter of September 20, 1934, 
from the Treasurer of Alco Products, Inc., to Mr. A. T. 
Carroza, President of Interstate Engineering Corporation. 

(Letter dated September 20, 1934, from Treasurer, Alco 
Products, Inc., to Mr. A. T. Carroza, was marked Plaintiff’s 
Exhibit No. 1 for identification.) 

By Mr. Hatch: 

Q. I will ask you to identify that signature, if you can, 
Colonel Lockwood (exhibiting a paper to the witness) ? A. 
Yes; that is Mr. Carroza’s signature, to the best of my 
knowledge. 

Mr. Hatch. I offer as Plaintiff’s Exhibit No. 2 a letter 
i from Mr. A. T. Carroza, President of the Interstate Engi¬ 
neering Company, to Alco Products, dated September 21, 
1934. 

(Letter dated September 21, 1934, from Mr. A. T. Car¬ 
roza to Interstate Engineering Company, was marked 
Plaintiff’s Exhibit No. 2 for identification.) 

Mr. Lynch. There appears to be no objection to Ex¬ 
hibits Numbers 1 and 2 provided the contract is first of¬ 
fered. I think the contract should first be presented. 

! 57 The Court. The jury will be excused for 30 min¬ 
utes. I do not want to listen to a lot of quibbles about 
pieces of paper. 

; (At this point the jury retired from the court room, and 
there followed informal discussion at the bench between the 
Court and counsel. The correspondence discussed at the 
bench was received in evidence, marked Plaintiff’s Exhibits 
i Numbers 1, 1-a and 1-b to 41, inclusive. At the conclusion 
of the discussion at the bench the jury reentered the court 
iroom and resumed their seats in the jury box, following 
which the trial was resumed in open court.) 
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Mr. Lynch. May I, for the purposes of the record, 

58 object to the receiving in evidence of any and all of 
the correspondence except that which has been here¬ 
tofore consented to, if your Honor please; and it will not be 
necessary for me to object to every particular piece. 

The Court. No; that is all saved now. 

Mr. Lynch. My objection goes to the entire matter ex¬ 
cept the contract and the change of the method of payment. 

(At 12:30 o’clock p. m., a recess was taken until 1:30 
o’clock p. m. of the same day.) 

59 After Recess 

The proceedings were resumed at 1:30 o’clock p. m., at 
the expiration of the recess. 

Mr. Hatch. Call Colonel Lockwood in, please. 

Thereupon— William Gaillard Lockwood, a witness pre¬ 
viously called and sworn on behalf of the plaintiff, resumed 
the stand and testified further as follows: 

The Court. All of these exhibits are in evidence, are 
they not? 

Mr. Hatch. They have all been offered in evidence. 

Direct Examination 
By Mr. Hatch: 

Q. Colonel Lockwood, directing your attention to the fall 
of 1934, did vou have anv conversations with anv of the 
representatives of the Interstate Engineering Company re¬ 
specting a special tee? A. Yes. There was something 
about that which we referred to New York. It was some¬ 
thing that I did not know anything about, and we referred 
the correspondence to New York. And there were various 
telephone calls, and some correspondence on it. I don’t re¬ 
member. It was something 1 don’t know anything about. 
It was brand new to me. 

Q. I hand you Plaintiff’s Exhibit 36 and ask you to iden¬ 
tify it. 

The Court. Are they not all in evidence now? 

Mr. Hatch. They are; yes. It is primarily to refresh 
his recollection with respect to this particular date. It is 
a letter dated December 1, 1934, from the New York 

60 office to the Interstate. A. I think that was in con- 
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neetion with a ’phone call we had late in November, or 
some time in there, as well as I remember it. 

By Mr. Hatch: 

Q. I likewise hand you this letter of December 7 and 
would ask you to testify with respect to whether or not that 
refreshes your recollection on the subject matter of confer¬ 
ences or other talks that you might have had with represen¬ 
tatives of the Interstate Engineering Corporation, refer¬ 
ring to this tee. A. This is in accordance with what my 
understanding was. It had to do with certain materials we 
had bid on and returned, and this was an extra, so far as 
we knew, and it so stated. 

Q. Did you know whether or not the representatives of 
Interstate agreed with you at that time that this was or was 
not an extra? A. I think the president of the Interstate 
agreed at that time, it seems to me. 

The Court. Does the correspondence cover that? 

Mr. Hatch. The correspondence does; yes. 

Bv Mr. Hatch: 

i Q. You had several conferences, did you not, with either 
Mr. Sehiavi or Mr. Harris of the Interstate? A. I think I 
had with Mr. Carroza; yes—over the telephone, mostly. 
He came into the office once, and then the manager of the 
Interstate came in and signed an order for this equipment. 

Q. I hand you Plaintiff’s Exhibit No. 41 and ask 
61 you if that is the order that he signed? A. Yes; it is. 

Q. What date was that signed by Mr. Harris? A. 
This was dated January 19, but on the 25th this was signed. 

Q. Tn the meantime had vou written a letter dated Janu- 
ary 24, explaining it? A. I did write him explaining this 
proposition. 

Q. What was your position with respect to that particu¬ 
lar item, this tee being an extra or included in the original 
contract? A. It was absolutely an extra. We had not bid 
on it and we had not considered furnishing it. We under¬ 
stood it was to be cast iron. 

Q. Before you had shipped this material, do you recall 
ithat Interstate sent for that separately? A. Yes. They 
wanted it to come forward with a carload shipment to save 
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some money. It was an extra with us. We had never 
heard of it before. 

Mr. Hatch. That is all. 

Cross Examination 

By Mr. Lynch: 

Q. Major Lockwood, you say this conversation first 
started in the fall? A. It seems to me, right in November, 
sir. Those dates ran on for several years. 

Q. From November until some time in January there 
were conversations backwards and forwards with regard 
to this tee? A. Yes; we had several telephone con- 

62 versations which we referred back to New York be¬ 
cause we knew nothing about it. 

Q. You had several conversations with Mr. Schiavi, here, 
and Mr. Harris? A. With Mr. Schiavi, I think, once, and 
with the past president several times. 

Q. And then you would call New York; is that correct? 
A. Either call them or send a memorandum that they were 
iii and would like to know about this, and that they wished 
us to ship it, as I remember it; and New York said that they 
would be very glad to ship it, but that they had to have an 
order for it. 

Q. And you would not ship it until you got an order? A. 
Yes, sir. 

Q. And you didn’t get the order until the end of Janu¬ 
ary? A. I think it was the 25th. 

Q. Of January, 1935? A. Yes. 

Q. How many times would you say you had conferred 
with these people about that special tee or that tee? A. 
From the end of November, when it started, until—I would 
say, four or five times. I don’t remember, sir. 

Q. They claimed it was covered in the contract, did they 
not? A. I don’t think that came up at first. I don’t re¬ 
member that they claimed it was at first. 

Q. If there was any conversation about it why was it not 
shipped right away? A. Because when we referred 

63 it to New York they said, “We know nothing about 
that. Wo understand it is a cast iron fitting.” 

Q. And they said, because it was in the contract—A. 
They didn’t say it was in the contract, but I think they said 
that we were supposed to furnish it. 
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Q. You were supposed to furnish it? A. That is their 
i claim. But our people could find out nothing about it. 

Q. I understand that. A. I might add in connection with 
that, that if it had been in the contract originally they 
would have had to pay that additional amount. It would 
not have affected the Interstate Engineering Company one 
way or the other, whether they ordered it then or to begin 
with. 

Q. Did you know there were certain fittings required in 
this contract? A. There were some ten or twelve. 

Q. They were required and w T ere to be furnished by the 
Alco Company? A. It was set forth, beginning at some 
point and ending at some point. This started outside of 
this point on K Street; I don’t remember the exact location; 
Station 24, or something. 

Q. I show you a paper dated September 7, 1934, and ask 
vou if that is vour signature? 

Mr. Hatch. If the court please— 

Mr. Lynch. I have not offered it. Look at the signature. 
Don’t read the letter. Is that your signature? 

The Witness. Yes. 

Mr. Lynch. I will ask that it be marked for iden- 
64 tification “Defendants’ Exhibit No. 1”. 

(Paper dated September 7, 1934, -was marked Defen¬ 
dants’ Exhibit No. 1 for identification.) 

Bv Mr. Lvnch: 

Q. Is that Mr. Firth’s signature or not (indicating)? A. 
It looks like it. 

Q. Would vou sav it was on the stationerv of the Alco 
Company? A. Yes; T would say it was. 

Q. Are those initials yours? A. Yes. 

Mr. Lynch. I would like to have that marked for iden¬ 
tification. 

(Letter handed to the reporter -was marked Defendants’ 
Exhibit No. 2 for identification.) 

By Mr. Lynch: 

Q. Was there any conversation in the fall of 1934 in re¬ 
gard to this contract? A. Oh, yes. You are talking about 
the tee, or the whole contract? 
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Q. The piping. A. Oh, yes. We were trying to help this 
company get financed, and we brought contractors down 
from New York and tried to pay them something to take it 
over. The company was in very bad shape at the time, and 
we were led to believe that possibly they would not get their 
bond, and were rather surprised on August 6, I believe, 
when we were notified they had got their bond on the last 
day and were awarded the contract. Then it came to a case 
of trying to find out some manner to finance it, and 

65 Mr. Carroza— 

Q. Just a minute. Was there any conversation 
with regard to the shipping of the pipe at that time? 

Mr. Hatch. I object, if your Honor please. This is en¬ 
tirely beyond the direct examination of this witness. If he 
wants to make Colonel Lockwood his witness, I am willing. 

Mr. Lynch. T submit that I can ask him about any con¬ 
versation with reference to the other pieces of pipe. 

Mr. Hatch. He is getting into another realm. 

The Court. These supposed contracts are in writing? 

Mr. Hatch. Yes, sir. I asked the witness about the $600 
item. 

Mr. Lynch. I will stand on my question. I asked him if 
there was some conversation about the delivery of the pipe 
under the contract. 

Mr. Hatch. I object on the ground that it is beyond the 
scope of the direct examination. We asked him about the 
$600 item, and he is now asking about $41,000 worth of pipe. 

The Court. He may answer that question. 

The Witness. Am I supposed to answer this question or 
not? 

Bv Mr. Lvnch: 

Q. Yes; you are supposed to answer it. A. Will you 
state the question over? 

Q. W as there any conversation with you in the early fall 
of 1934 with regard to the delivery? A. It began immedi¬ 
ately when they knew they had the contract. The way the 
contract stated— 

Q. It was what date? A. August 7. I think we 

66 sent them a proposition— 

Q. Wait a minute. May I refresh your recollec¬ 
tion. Was it not June 15 when the contract was signed? 
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A. The contract was signed then, providing certain things, 
but they didn’t get their contract. The way the contract 
stated, “If you get a contract and if we arrive at satisfac¬ 
tory terms”, as I remember the contract. And they didn’t 
jget their contract until August 6; and on August 7 we wrote 
and told them of the terms, and on August 21’, as I remem¬ 
ber it, in reading over this file yesterday, they replied that 
was unsatisfactory. So then we went to several places to 
try to help them finance themselves, and finally we were 
notified on the 11th or 13th that Mr. Schiavi was coming. 

Mr. Hatch. In what month ? 

The Witness. I think it was September. The letters arc 
there with all of that on them, sir. This was long years 
ago. 

i The Court. The letters are in evidence. 

Bv Mr. Lvnch: 

» % 

Q. It was because of the fact that you were going around 
attempting to see about financing and getting some other 
company to take over this contract or assume it—that is 
one of the delays in the case? A. We didn’t accept the con¬ 
tract. We had no contract with them. We had an offer of 
a contract. 

Q. Is that your signature (indicating)? A. Yes; and 
this (indicating) is Mr. Carroza’s. He had to have some¬ 
one to finance it, and we couldn’t do it because he didn’t 
have any backing. 

67 The Court. That is all in evidence. 

Mr. Lvnch. Yes, vour Honor. 

Mr. Hatch. I object to further cross examination. We 
put this witness on to prove a $600 item out of $42,000 
worth of pipe. Mr. Lynch on cross examination is attempt¬ 
ing, very unsuccessfully, however, to prove his counter¬ 
claim, to prove late delivery, to prove a lot of things that 
are not in issue, from June until the fall of 1935. The first 
letter that we have introduced in evidence in this case starts 
with January. 

The Court. Let me see if I understand this situation. 
The contract that you rely on is in writing, is it not ? 

Mr. Hatch. It is. 

The Court. The only evidence I heard the Colonel give 
that was material was that relating to a controversy— 
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Mr. Hatch. That is true. His evidence was to the effect 
that there was a controversy between the parties as to 
whether or not the $600 item was in the original contract of 
June 15. 

The Court. The papers show that. 

Mr. Hatch. His testimony in chief shows it. The ques¬ 
tion is whether or not Mr. Lynch will be permitted to x>rove 
his counterclaim, which is an independent suit, by cross-ex¬ 
amination of a witness who testified merely to one $600 
item out of $42,000. That is our point. We are perfectly 
willing that this witness should be used for that purpose, 
and we are perfectly willing to keep him here when it is the 
proper time for Mr. Lynch’s case, if he makes him his wit¬ 
ness. 

Mr. Lynch. I am not going to make him my witness now. 
When they put a witness on the stand, if your Honor 
68 please, they cannot limit my examination to the ques¬ 
tion of pipes and tees. 

The Court. Are there other pipes? 

Mr. Lynch. Yes, in this contract. They cannot pick out 
one little piece. 

The Court. But there is no dispute about the other mat¬ 
ters. The $600 is the only thing there is any dispute about, 
as I understand it. If you want to ask him anything about 
that $600 item that is in dispute you may do so. 

Mr. Lynch. It says that shipment is to start approxi¬ 
mately thirty days after receipt of order— 

The Witness. It says something about approval of credit. 

Mr. Lynch. Terms are net cash, thirty days or otherwise 
mutually agreeable and that the shipments are subject to 
the approval of the credit department. That is signed by 
them and accepted by us. 

Mr. Hatch. Subject to credit approval? 

Mr. Lynch. “Approval of our credit department.” 

Mr. Hatch. This is all Mr. Lynch’s case. We have no 
objection, except that we are turning our witness over to 
him, if he wants him. If he does not want him, we object to 
his bringing his evidence in in the guise of cross examina¬ 
tion. 

The Court. I think I will have to rule with you on that 
question. You can cross examine him about the $600 item. 

Mr. Lynch. I except to your Honor’s ruling. 
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By Mr. Lynch: 

Q. Mr. Lockwood, you do not know, do you, whether the 
item of $600 was included in this contract or not? 

69 A. I am quite confident it was not, because I looked 
through those shop drawings and did not seen any 

for the tee on which we base our estimate. 

Q. Who prepared the shop drawings? A. I think, some¬ 
one under the guidance of Mr. Firth. 

Q. He is an employee of the Alco Company? A. Yes. 

Q. Is Mr. Firth an employee of the Alco Company? A. 
Certainly. 

Q. Is Mr. Donoghue an employee of the Alco Company? 
A. Whom? 

Q. Didn’t you mention Mr. Donoghue’s name a moment 
ago? A. No. 

Q. Who prepared the shop drawings? A. I assume it 
was under Mr. Firth's direction. But I am in charge of this 
office; I am not in charge of that up there. 

Q. Did you see the shop drawings ? A. I saw them late 
jn the game when this got into controversy. 

Q. When did you first see them? A. They didn’t get 
through until November 22, the last ones, and then the con¬ 
troversy started late in November. 

Q. When did you first see them? A. Late in November 
or earlv in December. 

Q. That is the first time you saw them? A. Absolutely. 
Q. Did you have any conversation as to whether the shop 
drawings had been approved and the pipe was being 

70 fabricated? A. That was handled directly between 
our office— 

Mr. Hatch. Just a minute. If your Honor please, the 
examination is getting away beyond the direct, 
i Mr. Lynch. He just said a moment ago that he saw the 
shop drawings. 

Mr. Hatch. That is your case. We have proved per¬ 
formance of the contract in this case. 

The Court. By letters ? 

Mr. Hatch. By the letters and by the admissions in the 
pleadings. We have made a prima facie case. 

Mr. Lynch. Let us argue that question out a little later. 
Mr. Hatch. Your Honor cannot make an intelligent rul- 
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ing on this evidence unless you know what the background 
is. Mr. Lynch alleges, apparently, that we delayed more 
than thirty days from the date of approval of the shop 
drawings. 

Mr. Lynch. I submit he should not argue the case. 

The Court. I cannot hear both of vou at once. 

Mr. Hatch. He is asking this witness, who testified to a 
little $600 item, in respect to what he knows about the shop 
drawings. Here are the shop drawings in this case, your 
Honor (exhibiting). 

The Court. Why can he not ask the witness about the 

* 

shop drawings ? 

Mr. Hatch. Because it was not in the direct examination. 
If I were going to directly examine him about shop draw¬ 
ings I would have had— 

The Court (interposing). Does the paper say anything 
about shop drawings? 

71 Mr. Hatch. He said nothing about them in his di¬ 
rect examination. 

The Court. Did the paper he testified about say any¬ 
thing about them ? 

Mr. Hatch. No, sir. He did not testifv on direct exami- 
nation as to that contract. He did not testify with respect 
to anything about shop drawings, not a single thing. 

The Court. He testified about the contract. 

Mr. Hatch. He testified with respect to the contract cov¬ 
ering the $600 item; but that lias nothing to do with the 
shop drawings. 

Mr. Lynch. I asked this witness a moment ago about the 
$600 item, if he knew whether or not it was included in the 
contract or whether it was an extra. He said, “Yes, I saw 
the shop drawings on it.” Am I to be precluded from ask¬ 
ing him about the shop drawings ? 

The Witness. Our people didn’t include that— 

Mr. Lynch. Wait a minute. 

The Court. Tell me what you want to bring out. 

Mr. Lynch. I want to find out from this witness when 
he first saw the shop drawings. I have a right to ask him. 

The Court. He said they did not cover this matter. 

Mr. Lynch. That is what he said. I asked him who pre¬ 
pared them, and he said their company prepared them. 
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By Mr. Lynch: 

Q. Is that correct? A. I assume they did, sir. There 
wouldn’t be anybody else doing it for them. 

Q. You know from your general practice that they 
1 72 are prepared bv your company; is that correct? A. 
Yes. 

Q. When was the first time you saw the finished shop 
drawings ? 

Mr. Hatch. I object, on the ground that he has already 
answered the question. 

Mr. Lynch. I submit he has not. 

The Court. Do you contend that the shop drawings show 
this $600 item? 

Mr. Lvnch. I don’t know whether thev do or not. I sav 

* 1 V 

it doesn’t make any difference. 

Mr. Hatch. Then why are you cross-examining him on 
it? 

The Court. I thought there was another paper here 
about that $600. 

Mr. Lynch. There is. 

The Court. I think you had better read these papers to 
the jury so that we can all know what we are talking about. 

Mr. Hatch. I think you had better conclude the cross- 
examination. 

Mr. Lynch. Yes; let us straighten that out. 

The Court. If there is a definite contract about it, that 
closes that. I think we had better get all the papers read to 
the jury so that the jury can understand it better. 

(The documents referred to were read to the jury by Mr. 
Hatch.) 

73 Mr. Hatch. I think that that is an outline of these 
letters. 

The Court. That is what I wanted, to get in what you 
relied on as your contract. 

Mr. Hatch. Yes, sir. 

Cross-Examination 
Bv Mr. Lvnch: 

* V 

Q. Mr. Lockwood, do you know how to read shop draw¬ 
ings, or not ? A. I am not an expert. 

Q. Are you able to read shop drawings, or not? A. I 
could not qualify as an expert, no. 
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Q. Do you want to say here now that these shop drawings 
include the $600.00 item of the tee nipples? A. That is my 
impression. 

Q. Just whether they do, or not. A. Oh, yes, that is— 

Q. They do, or do not? A. They do include that. 

Q. Did you look at them? A. Oh, yes. 

Q. When? A. I told you that in the latter part of No¬ 
vember or the first of December was the first time—As I 
remember, these shop drawings were transmitted to and 
from the District Building by New York, were they not? 
They may have come back through my office, but I don’t re¬ 
member acknowledging them. They went through 
74 for six weeks, two, and three, and four, at a time. 

They may have an odd one at one time, or something; 
but I did see one which I understood to be the tee in ques¬ 
tion, and marked a section which we should have had to fur¬ 
nish. But I am not an expert, so you may spike my testi¬ 
mony. 

Q. Were you, or— A. (Interposing) I was an engineer, 
and a good deal of work going— 

Mr. Hatch. (Interposing) We did not put this witness 
on the stand as an expert on shop drawings. 

The Court. His answer is somewhat responsive. 

Mr. Hatch. But the question arises now, and constantly 
recurs, How much of his case can Mr. Lynch prove by cross- 
examination when we did not put anything like that in in 
chief. This witness was put on in chief for one thing, and 
that is whether this item was in the controversy. It was not 
whether this dispute was justified, or not; it was whether 
there was a controversy, or not. He testified with respect 
to that, and he comes to the culmination of that by a sepa¬ 
rate order. Anything beyond that is away beyond the di¬ 
rect examination. 

The Court. I do not know. You put him on to prove, 
as I understand it, that this $600.00 item was marked with¬ 
in the scope of your contract. 

Mr. Hatch. That is not quite right. We put him on to 
show that they had the controversy. We did not put him 
on on the proposition whether we were right or wrong. We 
have other witnesses. 

The Court. I do not know whether you have to, or not. 

Mr. Hatch. That is our point. That is exactly the 
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75 point. This man was put on the show a controversy. 

The Court. May I ask, isn’t there a contract in 
that letter your office signed, although it says, We are offer¬ 
ing you this for $600.00? 

Mr. Lynch. Yes. 

The Court. Wasn’t that a part of the contract? 

Mr. Lvneh. No; not at all. 

The Court. Why were they offering something that was 
not in the contract? 

Mr. Lynch. Because Mr. Lockwood had said that this 
controversy started in November and culminated in the end 
of January; and if your Honor will look at this contract 
vou will find that every dav that the contract is delayed 
beyond a certain time the Interstate Engineering Company 
is required to pay the Alco Products Company $25.00 a day. 
Therefore, if Alco does not ship a piece of pipe or equip¬ 
ment that is in the contract which they agreed to furnish, 
then are we to stand by and let this $25.00 a day run up 
forever? We are required to sign an order for it. Instead 
of $600.00, $6,000.00. 

The Court. You could have signed under protest. 

Mr. Hatch. You could have bought it somewhere else. 

Mr. Lynch. They were to furnish every bit of this pipe, 
and this was a part of it. Now, I say it is a matter of law 
and matter of justice that if they enter into a contract 
signed and sealed by the parties, then that person is not 
required to pay that item twice merely because one party 
says, This is an extra and, therefore, we will not make it 
and ship it to you unless you do sign for it. 

76 The Court. Let me get this: following that, the 
Alco Company writes you a letter in which it says, 

This is not within our contract because we are limited to a 
certain kind of material, and this which you send is beyond 
the contract. If you made any reply to that, I do not know 
where it was. If you want to ask him any question— 

Mr. Lynch. Colonel Lockwood said there was a question 
about it. 

The Court. Yes, if you want to ask him. If he writes 
and says it was not in the contract— 

Mr. Lynch (interposing). It was never agreed to at all 
times. Even here, this will show that the $600.00 item— 
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The Court (interposing). To save time, ask the question. 
He said that he couldn’t find it in the contract. Let him 
ask it. 

Mr. Hatch. If the Court please, a great many of the 
items here relate to material which is not in evidence. We 
put this witness on the stand as the Washington representa¬ 
tive of the company with respect to this item, that there 
was— 

The Court (interposing). He said he couldn’t find the 
contract. He said he did not consider himself an expert, 
just went over it. 

Mr. Lynch. Now, as long as he has put it in, I will ask 
this question: 

By Mr. Lynch: 

Q. Mr. Lockwood, you say that you saw some shop draw¬ 
ings in November. Did you ever see any before November? 
A. I don’t remember those things, sir. There were 
some— 

77 Q. Just answer the question. A. Well, I don’t re¬ 
member. 

Q. All right. Is it stating the matter correctly to say that 
the first time you did see any shop drawings was in No¬ 
vember? A. I think so. 

Mr. Hatch. What was the answer? 

The Witness. I think so, but I am not sure as to the shop 
drawings. You can strike all that out. 

By Mr. Lynch: 

Q. Do you want us to strike it out? A. So far as the shop 
drawings—I don’t know— 

The Court (interposing). You don’t have that decision. 

The Witness. 

A. No, sir; that was entirely up to the Engineer Depart¬ 
ment. 

By Mr. Lynch: 

Q. You understood that the Engineering Department al¬ 
ways said it was in the contract, didn’t you? A. No; I 
never knew anything of it until late in November. 

Q. But when it did come to your attention it was con¬ 
tended the $600.00 item was in the contract? A. We took 
it up with New York. 
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Q. Didn’t they contend it was in the contract? Yes or 
no. 

Mr. Hatch. He has already testified to that effect. I ob¬ 
ject to the question, on the ground that this witness has al¬ 
ready testified to that effect. 

78 Mr. Lynch. He said “Yes”. 

Mr. Hatch. He said “Yes”. 

Mr. Lynch. All right. No more about that. 

By Mr. Lynch: 

Q. Colonel Lockwood, I will show you another paper, 
dated August 6,1934, and ask you if that is your signature ? 
A. This looks like it. 

Q. Is that your signature? A. Yes, sir. 

Mr. Lynch (addressing the Reporter). Mark that for 
identification. 

Mr. Hatch. May I see it? 

Mr. Lynch. I have just identified it. I am not offering it. 
If I find it necessary I mav introduce these letters as evi- 
dence. If I don’t, I won’t. It is not an exhibit. 

Mr. Hatch. All I am asking is to see it. 

The Court. Hasn’t the other party a right to see it? 
They might -want to use it. 

Mr. Lynch. They have copies of it. I submit—I am not 
hiding anything. I don’t want to show this until it is neces¬ 
sary. I am merely asking him if it is his signature, not 
anything else. I let him see his signature. 

Mr. Hatch. They are in the case for identification. You 
haven’t any right to have that in your file. 

Mr. Lynch. I have that in my file and expect to take them 
to my office tonight. 

Mr. Hatch. I would like to see that before this witness 
leaves. He may go to New York tomorrow. 

79 Mr. Lynch. No, he won’t, because I won’t excuse 
him. 

Mr. Hatch. I may want to redirect him. 

Mr. Lynch. He hasn’t any right to see that. Of course, 
if your Honor directs me, I will show that to him. 

The Court. I think he has a right. As long as they are 
brought into this Court and shown to the witness, they have 
a right to see them. The other side might want to offer 
i them. I think it is only fair to let him see them. 




DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 


47 


Mr. Lynch. Your Honor directs me to do that, then? 

The Court. Yes; I think so. 

Mr. Lynch. 1 object to that procedure. 

(Mr. Lynch handed a paper to Mr. Hatch). 

By Mr. Lynch: 

Q. Mr. Lockwood, when did you first know that they were 
fabricating the steel, the pipes? 

Mr. Hatch. I object to that, on the ground that he has 
not testified that he ever knew anything about the fabrica¬ 
tion of the steel. 

The Court. Pie has not testified to that. 

Mr. Lynch. I submit he is the representative party on 
here, and I can ask him that question. They can’t go that 
far and then, stop me from going farther with this witness. 
I submit it is proper cross-examination. They can’t come 
into Court and then just ask so many questions. 

The Court. Wasn’t there direct evidence on that? 

Mr. Hatch. No, if your Honor please, Alco Products is 
a big corporation. They have a big factory. How does the 
representative in Washington know—We are willing to 
make Mr. Lockwood Mr. Lvnch’s witness. 

80 The Court. He can ask if he knows. 

Mr. Lynch. That is all I am asking. 

The Witness. 

A. Well, I don’t know when it started. This is about four 
years ago. We have been trying to go along with this, your 
Honor. 

By Mr. Lynch: 

Q. Do you recall having any conversation with any of the 
Interstate Engineering Company or the government of the 
District of Columbia about the fabrication? A. Yes; we 
talked several times. 

Q. When was that? A. I don’t remember exactly. 

Q. Was it in the fall of 1934? A. Oh, yes; it must have 
been—When was the contract? 1934, July? 

Q. That is right. A. That would have been in the fall; 
yes. 

Q. Don’t you recall that they asked you to see about get¬ 
ting the pipes here ? A. Oh, yes; they asked me about get¬ 
ting the pipes, and asked me to see about helping to finance 
it. 
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Q. And didn’t you tell them that the pipes were being 
fabricated? Do you recall that? A. No; I told them when 
they were, but I don’t recall the time. 

Q. Who did you talk to when you say you called up the 
factory? Who would you talk to? A. Usually Mr. Patton, 
or Mr. Burns; they are in that particular depart- 

81 ment up there. 

Q. Patton? A. Mr. Patton or Mr. Burns. 

Q. Do you know Mr. Firth? A. Yes. 

Q. Did you see Mr. Firth here in Washington in August, 
1934? A. I can’t remember, but I think Mr. Firth came 
down some time to go over this line. 

1 Q. To go over this line? A. Yes, sir. 

Q. Did you go with him then? A. No. I think I was on 
the tract, but I believe he was here in August. 

Q. And he went— A. I think he went with Mr. Carozza, 
of the engineers. 

Q. What was Mr. Firth’s position with the company. A. 
Haven’t you got a directory of the company you can use? 
Mr. Hatch. What is that? 

By Mr. Lynch: 

Q. Don’t you know ? A. I told you twice. He is in charge 
of the fabricating and engineering. 

Mr. Lynch. That is all. 

Mr. Hatch. That will be all, Colonel Lockwood. 

(The witness left the stand). 

Mr. Hatch. If the Court please, plaintiff rests its 
case. 

82 Mr. Lvnch. I wish to make a motion, if vour 
Honor please. 

The Court. Suppose you come to the bench. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low’ tone of voice, as follows:) 
i The Court. What is the ground of your motion ? 

Mr. Lynch. It is with regard to the pleadings and the 
contract. I wish to argue that. 

The Court. You admit everything in the pleadings, ex¬ 
cept this $600.00, do you not? 

Mr. Lynch. No. There is a great deal more. 

The Court. I mean, is there any reason wiiy they can’t 
go to the jury on w T hat they have produced? 
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Mr. Lynch. Yes; there is a reason. 

The Court. I thought your plea admitted it. 

Mr. Lynch. No; it does not. 

I will argue it, your Honor, at the bench, but I would 
rather argue it back here (indicating). 

Mr. Hatch. We have one out of town witness that we 
would like to put on out of turn. In other words, if the de¬ 
fendant puts on testimony, we would like to put him on. 

The Court. Just in brief, what is the point? 

Mr. Lynch. If your Honor please, it is this: Here is the 
contract (indicating). Has your Honor read it? 

The Court. Yes; I glanced through it. It is a conditional 
contract. 

Mr. Lvnch. I sav it is not a conditional contract. 

•> V 

The Court. Doesn’t it say, “If you get this con¬ 
tract”? 

83 Mr. Lvnch. Yes. And then thev sav— 

mi m> mi 

The Court (interposing). And then they billed 
vou, and vou wrote, and thev recognized the bills, showing 

mi 7 m 7 m> C? 7 O 

they had some arrangement with you. 

Mr. Lvnch. Does vour Honor want me to argue the mo- 

m> m C? 

tion here? 

The Court. Just state the ground of your motion. I was 
disposed to let you argue it after the testimony is all in. I 
think they have made a prima facie case. 

Mr. Lynch. Let me make this suggestion: that they call 
that witness. 

The Court. You can call the witness out of order, if you 
want to. 

Mr. Hatch. You have not ruled on whether you will— 
The Court (interposing). I think they have made a 
prima facie case. 

Mr. Hatch. May we call the witness and then have the 
argument later? 

The Court. That is what we want to do. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial proceeded as fol¬ 
lows :) 

Mr. Hatch. Tf the Court please, is it proper to tell the 
jury what is happening with respect to this particular wit¬ 
ness? 

The Court. You are calling him out of order, and it is a 
part of your counter-claim. 
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Mr. Hatch. Yes; that is a part of our answer to the 
counter-claim. But in doing that, we reserve the 
S4 right to move for a directed verdict. 

The Court. I understand you agree to that. 

Thereupon—C. B. Turner was called as a witness and, 
,having been duly sworn, the following occurred: 

Mr. Lynch. I think the jury should be told that Mr. Tur- 
, ner is an out of town witness and not to remain here all 
night. 

The Court. Yes; we are taking this witness’s testimony 
,011 the ground that the defendant is making a charge against 
the company, that the plaintiff failed to deliver the goods 
^n time and had delayed the defendant in what it was doing. 
It is an unusual proceeding. 

Direct Examination 

By Mr. Hatch: 

i Q. State your full name. A. Charles B. Turner. 

Q. With what company are you engaged? A. Wailes 
Dove-TIermiston Corporation. 

Q. What is the Wailes Dove-Herrniston Corporation ? 
What does it do? A. Manufacturers of bituminous coat¬ 
ings on pipes. 

Q. What is done with the bituminous coatings? A. We 
spin a centrifugal line on the interior of the pipe to prevent 
porosion by water, and coat it on the outside to prevent soil 
filter. 

0. And that is the special line of business of your 

v x */ 

85 corporation ? A. Yes, sir. 

Q. Did you have a contract to apply this bituminous 
coating to pipe purchased by the Interstate Engineering 
Corporation for use in the water main being built for the 
District of Columbia in the summer and fall of 1934? A. 
Wo did. 

Q. I show you this document, and ask you to identify that, 
if you can (handing document to the witness). A. This is 
a quotation that we submitted to the Interstate Engineer¬ 
ing Company prior to the opening of bids for our price for 
supplying this material. 

Q. And you were to supply it to Interstate Engineering 
for this contract ? A. That is right. 
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Mr. Hatch. I offer as the appropriate exhibit this docu¬ 
ment, dated June 14, 1934, purporting to be a copy of an 
offer of bituminous coating by the Wailes Dove-Hermiston 
Corporation to Interstate Engineering Corporation. 

By Mr. Hatch: 

Q. Do you know whether or not this offer was accepted 
by Interstate Engineering Corporation ? A. Yes; it was. 

Mr. Hatch. I offer this as Plaintiff’s Exhibit on rebut¬ 
tal Number 1. 

The Court. You are offering it for identification? 

Mr. Hatch. Yes, of course. This would not be used now. 

I call it Rebuttal Exhibit 1. 

86 (Letter dated June 14, 1934, to Mr. A. T. Carozza, 

by Wailes Dove-Hermiston Corporation, was marked 
Plaintiff’s rebuttal exhibit 1.) 

By Mr. Hatch: 

Q. Directing your attention to the fall of 1934—in Sep¬ 
tember, 1934, what, if any, negotiations did you carry on 
with Interstate Engineering Corporation or with the Dis¬ 
trict of Columbia or with both, with respect to the place 
W’here this bituminous coating was to be applied? A. It 
was at our suggestion that the coating plant be permitted to 
be—or be located at Dunkirk, instead of within a radius of 
five miles of the District of Columbia, for the application 
of this coating. 

Q. What did the principal contract with Interstate re¬ 
quire with respect to the application of this bituminous 
coating? A. I believe it specified it would be done within 
a radius of five miles of the District. 

Q. In view of that request, I hand you this document, 
and ask you to identify it (handing document to witness). 

Will you state w’hat that is ? A. This is a letter from the 
Interstate Engineering Company forwarding to us a copy 
of a letter from the Engineer Commissioner, permitting 
change in the location of the coating equipment, permitting 
us to do the work at Dunkirk, New" York. 

Q. The date of that letter is October 23, 1934? A. That 
is right. 

Mr. Hatch. I offer in evidence, as Plaintiff’s Re¬ 
buttal Exhibit 2 2 and 2-a, a letter from Interstate En- 


87 
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gineerlng Corporation, oi October 23, to Wailes Dove- 
Ltcnnision Corporation, enclosing a letter from the 
District of Columbia to Interstate approving the change in 
contract requirement with respect to the application of the 
bituminous coating, permitting it to be coated at Dunkirk, 
rather than at the District of Columbia. 


(Letter dated October 23, 1934, to Wailes Dove-Hermis- 
ton Corporation, from Interstate Engineering Company; 
and copy of letter attached thereto, dated October 19, 1934, 
to Interstate Engineering Company, by Dan I. Sultan, En¬ 
gineer Commissioner, D. C., were marked, respectively, 
Plaintiff’s Rebuttal Exhibit 2, and Plaintiff’s Rebuttal Ex¬ 
hibit 2-A). 

Bv Mr. Hatch: 

•» 

Q. I ask you to identify this document (indicating), and 
this document (indicating). A. This letter of September 
24th from Wailes Dove-Hermiston Corporation to Inter¬ 
state forwarded a copy of a suggested letter that should be 
prepared for submission to the Engineer Commissioner 
on the change of location of the coating plant. 

And this letter of September 25th is a copy of the Inter¬ 
state letter that they submitted to the Engineer Commis¬ 
sioner. 

0. Requesting this change? A. Requesting this change. 

0. In vour testimonv vou stated that it was from Inter- 
state. You meant it was from Wailes Dove-Hermis- 
88 ton Corporation to Interstate? A. Yes; from Wailes 
Dove to Interstate. 

Mr. Hatch. I offer the letter of September 24, 1934, from 
C. B. Turner, District representative of Wailes Dove-Her- 
miston Corporation, to Interstate Engineering Company, 
as Plaintiff’s Rebuttal Exhibit Number 3. 


(Letter dated September 24, 1934, from Wailes Dove- 
Hermiston Corporation, to Interstate Engineering Com¬ 
pany, was marked Plaintiff’s Rebuttal Exhibit 3.) 

Mr. Hatch. And the letter of September 25, 1934, from 
Interstate Engineering Company to the District of Colum¬ 
bia, dated September 25, 1934, as Plaintiff’s Rebuttal Ex¬ 
hibit 4. 
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(Letter dated September 25, 1934, from Interstate Engi¬ 
neering Company to District of Columbia, was marked 
Plaintiff’s Rebuttal Exhibit 4). 

By Mr. Hatch: 

•Q. Mr. Turner, at or about the time of the writing of 
these letters, in September, did you have any conversation 
with any of the representatives of the Interstate Engineer¬ 
ing Corporation with respect to changing the place of the 
coating from the District to Dunkirk, if you recall? A. No; 
I did not. 

Q. You personally did not have that ? A. No. Our pres¬ 
ident and vice-president discussed it with the District Wa¬ 
ter Department, but I don’t believe that they discussed it 
with the Interstate Engineering. 

Q. You might state, Mr. Turner, in effecting this change 
of the application of the coating, from the District 

89 to the plant of the Alco Products Corporation at 
Dunkirk, did that involve any saving to the Inter¬ 
state Engineering Corporation? A. We offered to reduce 
our original proposal by $200.00, in event that the change 
could be made. 

Q. Did it involve any other savings? A. It involved the 
saving of furnishing us with a satisfactory size coating yard 
to permit it here in Washington. 

Q. That had to be done ? A. That was to be done. 

Q. So that if it was done it would not be necessary for 
the Interstate to supply this yard? A. No; it would not. 

Mr. Hatch. I think that is all. 

Cross-Examination 
By Mr. Lynch: 

Q. Mr. Turner, did your corporation ask for this change? 
A. Yes; we did. 

Q. And your corporation thought it would benefit them 
to have it done at Dunkirk, rather than at Washington? 
A. We thought it would benefit all concerned. 

Q. And they didn’t ask you to do it? A. They accepted 
it. 

Q. They agreed it could be done that way? A. Yes. 

Q. And they secured the consent of the District of 

90 Columbia to that ? A. Yes. 
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Q. And you were paid your price in accordance 
with the contract for doing it? A. Less $200.00. 

Q. Less $200.00? A. Yes. 

Q. And that is the $200.00 which is mentioned here—it 
speaks about it, this letter you have identified as Rebuttal 
Number 4: 

“As there might be a slight saving in this case by per¬ 
forming the work at the pipe manufacturer’s plant, the 
Wailes Dove-Hermiston Corporation have agreed to allow 
us a credit of $200.00, which we are willing to pass on to 
your department.” 

Is that correct? A. Yes, sir. 

Q. That was addressed to the District of Columbia? A. 
Yes: bv the Interstate. 

7 m> 

Q. And you got a copy of that letter, didn’t you ? A. Yes, 
sir. 

Q. The application of the coating that is referred to in 
this correspondence, does it have to be done in any particu¬ 
lar kind of weather? What kind of weather. A. It can’t 
be done in rainy weather, or when the atmospheric tem¬ 
perature drops below freezing. 

Q. And do you know when your company started to do 
this work at Dunkirk? A. I do not. 

91 Q. Do you know whether they were delayed be¬ 
cause of the freezing weather? A. I do not. 

Q. You don’t know? A. I had nothing to do with the 
contract end of it. 

Q. I show you Exhibit Rebuttal Number 2-A, a letter 
from Colonel Sultan of the Engineering Department of the 
District of Columbia, to the Interstate, where he speaks of 
the “deduction order in the amount of $200.00 is inclosed 
for execution by you and return to this office.” 

Does that mean that the Interstate signed the order and 
$200.00 to be deducted from their contract? A. Apparently 
so. 

Q. So, the result would be that they saved $200.00 which 
they returned, because of the consent of the District of Co¬ 
lumbia government to pass it back to the District of Colum¬ 
bia government itself? A. That is as I understand it. 

Mr. Lynch. That is all. 

Mr. Hatch. I think that is all. Thank you very much. 

(The witness left the stand). 

The Court. Both sides excuse him ? 
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Mr. Lynch. Yes; I have no reason to ask to keep him. 

Mr. Hatch. We rested our case in chief, if your Honor 
please. 

Mr. Lynch. Does your Honor want to excuse the jury ? 
It is almost 3:00 o’clock. 

The Court. I think we will let the jury go now until to¬ 
morrow morning at 10:00 o’clock. 

92 (Thereupon, by direction of the Court, the juiy 
was excused, and retired from the courtroom). 

The Court. You are making this motion now independent 
of your counter-claim? 

Air. Lynch. No, your Honor, I have two motions. 

The Court. If the motion is determined in your favor, do 
vou abandon your counter-claim? 

Air. Lynch. No, if your Honor please. 

Let me say this, first. Alav it be understood, of course, 
in view of the fact that Air. Turner is going out of town, 
that I may move to strike his testimony after all the testi¬ 
mony is in. Alav I reserve that right? 

The Court. You could not do that now. 

Mr. Lynch. Now, if your Honor please, if your Honor 
will be god enough— 

The Court (interposing) . If it turns out to be immate¬ 
rial, we will strike it. 

Air. Lynch. If your Honor will be good enough to take 
up the declaration. 

Air. Hatch. I think we have the original declaration here. 

The Court. I glanced through it this morning. 

Air. Lynch. The original declaration, if your Honor 
please—and I am going to call your Honor’s attention to 
the part that is material. 

The Court. AVhat paragraph ? 

Air. Lynch. On page 4 of the original declaration, para¬ 
graph 4. 

93 Air. Hatch. Bear in mind we amended that decla¬ 
ration. 

Air. Lynch. I will get to that. 

Air. Hatch. Paragraph 4 was amended, so far as the dec¬ 
laration on that point. 

Air. Lynch. All right. 

Your Honor will note it is said: 
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“said Alco Products Incorporated sold and delivered, 
furnished and supplied for use in said public work and un¬ 
der the aforesaid contract, pursuant to the proposal of said 
Alco Products Incorporated, dated June 14, 1934, and ac¬ 
cepted by the defendant, Interstate Engineering Company, 
Inc., under dated of June 15, 1934, the materials mentioned 
and described in said Particulars of Demand, Statement of 
Account and Invoices, the said materials being of the fair, 
reasonable and contract value of forty-two thousand four 
hundred seventy-three dollars and fifty-eight cents.” 

Now, that was amended, if your Honor please, by an 
amendment—and if your Honor will find the amended bill— 

The Court, (interposing). I see it here. 

Mr. Lynch. The amended paragraph 4. 

The Court. Yes. 

Mr. Lynch. On page 2 of the amendment, or, rather, 
coming over from the bottom of page 1: 

“which said first shipment was made on, to-wit, Novem¬ 
ber 20, 1934; all of the materials mentioned and described 
in said Particulars of Demand, Statement of Account and 
Invoices, were supplied pursuant to the proposal of said 
Alco Products Incorporated dated June 14, 1934, 
94 and accepted by the defendant, Interstate Engineer- 
, ing Company, Inc., under date of June 15, 1934.” 

Now, we supplied, pursuant to the proposal, and then we 
have the proposal in evidence, 
i Mr. Hatch. But you admit that allegation. 

Mr. Lynch. Wait a minute here. If your Honor will look 
,at page 2 of this proposal—it is one of the exhibits, 1-A. 
Pass it to the Court. 

Mr. Hatch. You mean the District contract ? 

Mr. Lynch. The proposal. 

Mr. Hatch. That is 1-B. I do not seem to have 1-B. 

Mr. Lynch. Does your Honor have that now? The last 
paragraph: (reading) 

“Shipment. Shipment to start approximately 30 days 
after receipt of order and approval of shop drawings for 
construction and to continue at a rate to suit your field ac¬ 
tivities.” 

I say, if your Honor please, that when they say that this 
was delivered in accordance with their proposal, that they 
must show that they did start 30 days after the receipt of 
the order and approval of shop drawings, and that they 



DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 57 

continued in accordance with our request, because that is 
their proposal. 

The Court. But you accepted their bill, apparently. It 
might be some evidence, at least, of a waiver. 

Mr. Lynch. No, I submit not, your Honor, because your 
Honor will see that we say— 

The Court (interposing). The letters that have been in¬ 
troduced in evidence I am talking about now. 

95 Mr. Lynch. That is an attempt on their part. 

The Court. Isn’t it some evidence? 

Mr. Lynch. I don’t know whether they are going on the 
theory of a new contract by these letters, or not. I submit 
they can’t, after making a proposal which was accepted. 

The Court. Your company paid to them, I mean, when 
they sent a bill for $42,000.00, your company accepted that 
as the contract, and paid. 

Mr. Lynch. I submit, if your Honor please, that that is 
not enough, that that is not sufficient. 

The Court. It may not be conclusive, but it is some evi¬ 
dence, in the absence of evidence to the contrary. 

Mr. Lynch. I submit it is not sufficient, if your Honor 
please, in view of their statement to the effect that they 
were paid something on account, in view of the pleadings 
here that that would not be enough to take the case to the 
jury, on the theory of a new contract, or on the theory of 
a balance on this proposal or contract. I submit they must 
prove it, because if the item of $600.00—if there was a mis¬ 
take made in that, if the item of $600.00 should not have 
been regarded as an extra—I am asking your Honor to 
direct a verdict for the defendant on the item. 

The Court. I propose to instruct the jury, if this goes 
to the jury, that they shall disregard that item. 

Mr. Lynch. On the theory that it was not an extra? 

The Court. I can not instruct the jury to leave it out. 

Mr. Lynch. And, also, your Honor, it is incumbent upon 
the plaintiff to show that the terms of the contract 

96 were complied with, which they have not done. 

The Court. I could not say to the jury, as matter 
of law, Now, in view of the evidence, you should consider 
that they had never furnished the material that they had 
agreed to furnish. 

Mr. Lynch. I submit not. 
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The Court. With the exception of all but the $600.00 
item, and on that I will instruct the jury. 

Mr. Lynch. My whole theory is that the proposal and the 
contract have to be proven by them, where we deny, if your 
Honor please, that they did furnish that and did send that 
within the time prescribed by the contract. 

Mr. Hatch. That is exactlv what vou did not do in the 

V * 

pleadings. 

Mr. Lynch. Turn to page 7 of the plea. 

Mr. Hatch. Let us turn to page 4 of the plea, where you 
admit the proposal. 

Mr. Lynch. Page 3 of the pica, if your Honor please, and 
paragraph 9, and the second paragraph of paragraph 9: 
(reading) 

“This defendant states that under the contract between 
the plaintiff and this defendant herein before referred to, 
said plaintiff was to commence shipment approximately 30 
days after receipt of order and approval of shop drawings 
for construction and to continue shipments at a rate to suit 
the field activities of this defendant.” 

That is the question, that is the counter-claim. (Contin¬ 
uing reading) 

97 “That the plaintiff herein delayed shipment of the 
piping and materials ordered by this defendant 80 
additional days after the 30-day period from the receipt of 
the order and approval of shop drawings. That due to this 
delay by the plaintiff in furnishing the essential materials 
ordered—” 

So it is not admitted that the materials were shipped. It 
is denied that they were shipped on time. 

Mr. Hatch. I take exception to that statement. 

The Court. You say, not coining in in a certain time, you 
ask for certain compensation to be awarded to you. 

Mr. Lvnch. I know, vour Honor, but if thcv did not 
comply with their contract, which has a time element, are 
they not required to prove it? 
i The Court. Yes, but you admitted— 

Mr. Lynch (interposing). Assume this situation: As¬ 
sume, just for the purpose of argument, that they did not 
ship it for a year, could they ship it and say, That you are 
required to pay for it? 

The Court. You can waive that requirement, of course, 
if the requirement can be waived. 
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Mr. Lynch. In this case it is shown, if your Honor 
please, that the contractor had a penalty of $25.00 a day. 

The Court. But he waived, so far as he was concerned, 
except the expenses by reason of what happened here. You 
said that you were put to a lot of expense that you would 
not otherwise have been put to. You set that up as a coun¬ 
ter-claim. You sav thev have not furnished the 

* •> 

98 goods. Now you are coming back and saying they 
did not furnish it on time and, therefore, you ask for 

compensation for a breach on their part. 

Mr. Lynch. And we say here that the contract provided 
that they should be shipped at a given time, and they were 
not shipped at that time. 

The Court. I think under the circumstances I will have 
to rule against you on your plea, under which you stand 
here, and the correspondence. 

Mr. Lynch. It is not necessary to take an exception to 
that ? 

The Court. No. 

Mr. Hatch. Before we close, just this additional state¬ 
ment, so that your Honor will have a clear picture of this 
pleading. 

Paragraph 4 of the declaration alleges that, “on the sev¬ 
eral days set forth in the statement of account between said 
Alco Products Incorporated and the defendant, Interstate 
Engineering Company, Inc., and supporting invoices at¬ 
tached to and made a part of the Particulars of Demand 
which are all made a part hereof as if fully set forth herein, 
said Alco Products incorporated sold and delivered, fur¬ 
nished and supplied for use in said public work and under 
the aforesaid contract, pursuant to the proposal of said 
Alco Products Incorporated, dated June 14, 1934, and ac¬ 
cepted by the defendant, Interstate Engineering Company, 
Inc., under date of June 15, 1934, the materials mentioned 
and described in said Particulars of Demand. ” 

99 * Now, his plea, in Item 4, says: (reading) 

“This defendant admits the allegations in para¬ 
graph 4 with the exception that the fair and reasonable con¬ 
tract value of the materials was $41,873.58, instead of $42,- 
473.58, the difference of $600.00 being in the invoice of 
March 14, 1935, welded tees, welded nipples, Dresser coup¬ 
lings, Exhibit 23 of the Particulars of Demand, as these ma- 
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terials were, under the contract and agreement between the 
plaintiff and this defendant executed as alleged in para¬ 
graph 4 of the declaration.” 

Now, he admits every allegation in there, except that 
they were delivered according to the contract. He says: 

“This defendant further denies that it did undertake, 
agree and promise to pay the plaintiff the sum sued for.” 

: That is the only thing that he denies in this case. 

“This defendant further denies that it did undertake, 
agree and promise to pay to the plaintiff the sum sued for 
herein.” 

If that denial had not been in here, we would have been 
entitled to take summary judgment in October, 1936, be¬ 
cause every promise to pay was admitted. We have proved 
the affirmative of that allegation. Now it is up to him to 
show that he did not promise to pay. And if he does not 
show that, then we have several motions to test as to 
i whether he can show any of those things. 

That is the state of this pleading. I feel—If Mr. Lynch 
has any other affirmative denial that we promised to 
100 pay. I want to know what it is. If you have not de¬ 
nied the fact that you promised to pay, you would 

have admitted so manv facts in vour declaration that the 

• • 

isummary judgment would have been given here. 

That is the state of this pleading. 

Mr. Lynch. T move your Honor to permit the plea to be 
i amended to deny that the contract was performed pursuant 
to the proposal of the Alco Products Corporation, dated 
June 14, 1934, and accepted June 15, 1934. 

The Court. What do von say in vour affidavit of de¬ 
fense ? 

I Mr. Lynch. We say, in paragraph 7—Well, I ask leave 
to amend the plea to include that part of the plea which I 
have set forth in paragraph 9, and continued in para¬ 
graph 4. 

The Court. Is paragraph 2 the one we have just re¬ 
ferred to? 

i Mr. Lynch. In other words, I want to make paragraph 
4 the denial to paragraph 9 of the plea. I take it there is 

no objection. 

Mr. Hatch. Certainly, there is objecton after I have 
closed the case in chief. 
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Mr. Lynch. It is proper at any time. 

Mr. Hatch. But the Court is not going to permit the 
defendant, after making a motion for a directed verdict, 
then to move to amend your plea. 

The Court. In your affidavit of defense you say: (read¬ 
ing) 

“The materials which were furnished by the plaintiff to 
this defendant were used in the construction and com- 

101 pletlon of the aforesaid public work and this defen¬ 
dant has paid to the plaintiff the sum set forth in 

the declaration and affidavit of merit filed herein but has 
failed to pay the remaining part of the contract which is 
$8,211.23, and not $8,811.23, for the reason that the said 
plaintiff, by its failure to make delivery of the piping and 
materials contracted for approximately 30 days after the 
receipt of the order and approval of the shop drawings as 
it agreed in its proposal of June 14, 1934, and accepted by 
this defendant on the 15th day of June, 1934, this defendant 
was delaved an additional 80 davs by reason of the failure 
of the plaintiff to ship the piping and materials ordered as 
agreed by it and as a result thereof the defendant was re¬ 
quired to protect piping and materials from the elements 
which would not have been necessary had the plaintiff com¬ 
menced shipment of the piping and materials as agreed. 
That it was necessary for this defendant to secure four 
thousand square feet of tarpaulin at a cost of $300.00; to 
install a boiler and piping and radiators at a net cost of 
$400.00; to employ three men to operate the boiler and 
heating equipment for a period of 45 days at a cost of 
$756.00; to provide burlap blankets for a period of, to-wit, 
45 days at a cost of $350.00. That if the plaintiff had 
shipped the piping and materials within approximately 30 
days after receipt of the order and approval of the shop 
drawings the said materials would have been received at 
such a time of the year that it would have been unnecessary 
to have provided the equipment herein stated or ex- 

102 pended the money herein alleged. 

“That by the delay of 80 days in the receipt of 
the shipment of the piping and materials herein set forth 
in violation of the contract and agreement between the 
plaintiff and this defendant, this defendant was penalized 
at the rate of $25.00 per day in its contract with the District 
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of Columbia in that this defendant was required to perform 

the contract within a given number of davs and bv reason 

of the delay of 80 days in the shipment of the piping and 

materials by the said plaintiff this defendant was thereby 

delayed 80 days in the progress of the work and was unable 

to proceed with the work for a period of 80 days due to the 

delay of the said plaintiff in shipping piping and materials 

as agreed in the contract between the plaintiff and this 

defendant herein before referred to. That this delav of 80 

days at $25.00 per day resulted in a loss to this defendant 

of $2,000.00; that this defendant had its employees and its 

organization on the site ready for work and that due to the 

80 davs delav as herein before set forth this defendant was 
•> • 

required to keep and maintain valuable and expensive 
equipment on the site without being able to use the same, 
was required to keep and maintain its organization and em¬ 
ployees on the site of of the contract without being able to 
secure the benefit of their services for the said period of 
SO days, and a fair and reasonable charge for the machinery 
and equipment, wages and salaries of the employees 
103 and the maintenance of this defendant’s organiza¬ 
tion for a period of 80 days was $4,000.00.” 

, Mr. Lynch. Now, in view’ of that, your Honor, and in 
view’ of the position Mr. Hatch will attempt to take, I ask 
leave to amend paragraph 4 of the plea, which will say that 
the defendant denies that the proposal of the contract is— 
the proposal wras performed, pursuant to said proposal as 
alleged in paragraph 4. 

The Court. That is to say, make a denial that it was 
furnished within the time as said, on June 14? 

Mr. Lynch. And accepted on June 15. 

The Court. I w’ill deny that, on the ground that even if 
they had, it wrould not be a complete defense to a contract 
which may have failed—that w’ould not bar the action of 
the plaintiff. You could not get out then. 

Mr. Williams. Inasmuch as w’e have a little time this 
afternoon, and there may be some legal argument tomor¬ 
row’, may I state: it is our position that unless the defen¬ 
dant produces cogent testimony in denial of our testimony 
on the promise to pay, that we are entitled to a directed 
verdict on the ground that by accepting the account of 
May 31, 1935, and subsequently he w’aived any objection 
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he might have had to the delay, even if a delay took place. 

Now, I am perfectly convinced that it is going to be im¬ 
possible for Mr. Lynch to offer any testimony denying the 
promise to pay; denying the account as stated, which has 
gone in through the office of the Interstate Engineering 
Company, and that is the only thing which at the present 
time stands in the way of a directed verdict for the 

104 plaintiff—striking out all the counter-claim, and di¬ 
recting a verdict for the plaintiff. Can’t we assume 

that there is going to be no denial of the promise to pay, 
and argue the question of the right to have— 

Mr. Lynch (interposing). If your Honor please, I don’t 
want to be put in the position of arguing a motion on the 
theory of what I can or can not put in. 

Mr. Hatch. I think it will save time. It is a very good 
suggestion made by Mr. Williams. 

The Court. You can advise the Court as to the law, what 
your point is. 

Mr. Williams. They waived a right to file a counter- 

v c? 

claim. They accepted our account of May 31st of $42,- 
034.73, and repeatedly thereafter they agreed to pay, with¬ 
out any suggestion that there should be any set off by rea¬ 
son of the delay. By accepting those accounts, it is our 
position, even if there was a delay—but I do not think 
the defendant will get that far—that we have stated a spe¬ 
cific figure, and unless the defendant can show an error of 
some kind—and it is going to be impossible for him to 
show that, because there isn’t any doubt there was a con¬ 
troversy; all of the facts were known to the defendant 
when he accepted the accounts in January, and May. Under 
those circumstances the account is binding on the defendant 
and precludes him for raising any point on account of de¬ 
lay. 

The Court. On the theory that that argument is made 
tomorrow, do you have anything more to sav f 

Mr. Lvnch. Not now. 

* 

Mr. Williams. I think we will be able to avoid 

105 taking any testimony on this counter-claim, because 
I claim he does not have any right to present it. 

The Court. If he presents it, you will be ready ? 

Mr. Williams. Yes. 
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Mr. Hatch. . I might suggest, also, before we leave—I am 
telling you this in advance, because we have no objection 
to meeting you on any basis of controversy in the pleadings, 
but we will move to strike all testimony that does not relate 
to the issue of promise to pay, unless you show fraud or 
mistake—and you must have a pleading and allegation on 
that, and we are keeping our witness over, and we are going 
to argue against any amendments, so that if you have any 
idea of amending, I think you might say that now in order 
to avoid any argument on the questions you raise. 

The Court. I think we had better save those matters, and 
adjourn. 

(Thereupon, at 3:25 o’clock p. m. an adjournment was 
taken until Tuesday, March 28,1939, at 10:00 o’clock a. m.) 


108 Proceedings 

The Court. Let us proceed. Is the plaintiff through? 
Mr. Hatch. Yes. We have rested our case. 

The Court. You may proceed, then, Mr. Lynch. 

Mr. Lynch. Thank you, your Honor. 

Evidence on Behalf of Defendants 

Thereupon Claude Harris was called as a witness and, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 
By Mr. Lynch: 

Q. Mr. Harris, give the Court and jury your full name, 
please. A. Claude Harris. 

Q. What is your occupation or business? A. Plumbing 
and heating contractor. 

Q. How long have you been in that business? A. I have 
owned the business for the last fourteen years. 

Q. Do you know Mr. Schiavi? A. Yes, sir. 

Q. Have you worked with him from time to time? A. 
For approximately five years. 

Q. Did you have occasion to work on the Anacostia River 
job? A. Yes. 

Q. When did you first go on the job there? A. 

109 Anacostia River job? 


DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 65 

Q. Yes. A. First week in October. 

Q. After going on the job did you confer from time to 
time with Mr. Dowe, the District inspector? A. Occasion¬ 
ally. 

Q. Did you also see Mr. Lockwood and talk to him many 
times? A. I didn’t see Mr. Lockwood during the months 
of October and November, to my knowledge, but I did talk 
to him on the phone. 

Q. Now, I will ask you if you recall when the pipe for the 
job first arrived there. A. Not the exact date, but it was 
the latter part of November. 

Q. Before that time, when you say you went there the 
first week of October, did vou have anv conversation with 
Mr. Lockwood about the pipe and when it was to arrive? 
A. Yes. I called him on numerous occasions, when the pipe 
would arrive, so I would know how to proceed. 

Q. What did he say when you asked him when the pipe 
would arrive? A. Well, I was given the understanding it 
would arrive momentarily—that is, not during October, but 
after November. 

Q. Did he tell you the pipe was being fabricated? A. He 
told me the pipe was being fabricated. 

Q. Were vou readv to receive the pipe in October? A. 
Yes. 

Q. At the time you first went there? A. Well, 
110 within a week after I went there I could have re¬ 
ceived the pipe. 

Q. Did you ask Mr. Lockwood if he would hurry the pipe 
along? A. Yes; he said he vras doing that. 

Q. How large were these pipes? Just indicate to the 
jury. A. Thirty inches in diameter. 

By the Court: 

Q. Thirty inches? A. Thirty inches. 

Mr. Hatch. May it please the Court, before this evidence 
goes on any further and at this time, we object to the in¬ 
troduction of any evidence on the counterclaim until the 
defendant overcomes the effect of the promises to pay. In 
other words, as a matter of law% we came here to try one 
issue in chief, whether or not there u*as a promise to pay. 
If there was in fact a promise to pay, that precludes any 
right to go on with the counterclaim unless the effect of that 
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promise to pay is overcome by a showing of fraud, duress, 
or mistake. 

The Court. It may be overcome by evidence. 

Mr. Hatch. It must be overcome by evidence. If he is 
going to put this in subject to later showing that it vras 
subject to fraud, mistake, or duress, so that it can be 
stricken if it is not shown, all right. Otherwise we object 
on the ground that this is not the proper time. 

Mr. Lvnch. Bv mv silence I do not want to be taken to 

• V V 

agree with Mr. Hatch as to the law. 

111 The Court. It will go in subject to your objection 
and motion to strike it at a later period. I cannot 

rule on it very intelligently in its present state. 

Bv Mr. Lvnch: 

i •> 

Q. Mr. Harris, after the pipe was received what had to 
be done with it? A. It had to be coated with concrete, 
which was known as a gunite process. 

Q. That was a spraying of concrete on this pipe? A. 
Spraying of concrete on this pipe. 

Q. You first put wire on the pipe, like a wire mesh? A. 
You had a wire mesh that was put on the pipe, and gunite 
was spread over the mesh, approximately three quarters of 
an inch thick. 

Q. The pipe is encases in concrete? A. In concrete. 

Q. How long were those pieces of pipe? A. Some were 
30 feet long and some 40 feet. * 

Q. I show you a picture, for the purpose of helping the 
jury to understand what these pipes look like— 

Mr. Hatch (interposing). That is one of those pipes, 
is it? 

Mr. Lvnch. Yes. 

Bv Mr. Lvnch: 

Q. Has that pipe been gunited (handing a photograph to 
the witness) ? A. Yes, all but the ends. 

Q. That is where it fits together? A. Yes. That section 
is 30 feet long. 

112 Q. How long were some of the others? A. Forty 
feet. That was a section of pipe (indicating). 

Mr. Lynch. Mark this, Mr. Reporter, as Defendant’s 
Exhibit No. 4. 
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(A photograph was marked by the reporter as Defen¬ 
dant’s Exhibit 4.) 

Mr. Lynch. Ladies and gentlemen of the jury, I show 
you this now. It is a piece of pipe being placed in the ex¬ 
cavation (handing the photograph in question to the jury). 

Bv Mr. Lvncli: 

v % 

Q. Mr. Harris, is it possible to gunite or put the concrete 
on those pipes in cold weather? A. Yes, it is possible to 
do it. 

Q. What do you have to do? A. Well, we have to make 
arrangements to heat the water to mix the concrete and we 
have to keep the pipe under cover and heat it to a certain 
temperature in cold weather. 

Q. Was it necessary to do that in this case? A.Yes, sir. 

Q. And why was it necessary? A. Due to later on the 
pipe had to be gunited. After it arrived we had to gunite 
the pipe. To proceed with the work, we had to make suit¬ 
able heating arrangements to take care of the pipe. 

Q. What did you do with regard to those heating ar¬ 
rangements? What was purchased? A. We bought a 
steam boiler and we made radiators from pipe coils and 
heated these pipes on a rack. The pipes were cov- 
113 ered over with canvas and heated underneath. 

Q. Was it necessary to have tarpaulins there also? 
A. We used tarpaulins for use over pipes to hold the heat 
in. 

Q. How much tarpaulin was there, do you know? A. 
Over 4,000 square feet. 

Q. What would be the value of those 4,000 square feet? 

Mr. Williams. I object. He is not qualified as an ex¬ 
pert on that. 

Mr. Lynch. All right. I will qualify him. 

Bv Mr. Lvnch: 

Q. Have you bought tarpaulin, Mr. Harris? A. Have I? 

Q. Yes. A. I ordered that tarpaulin myself. 

Q. How much was it? A. I remember I ordered 12 
squares, 20 foot square, in one order. 

Q. Twenty 12-foot squares? A. No; twelve, 20-foot. 

Q. Squares. That would be 48,000 square feet, would it 
not? A. Forty-eight hundred. 
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Q. Forty-eight hundred square feet; 20 by 20 times 12. 
What was the price per square foot of tarpaulin at that 
time? A. Around 10 cents. 

Q. Was that tarpaulin used on this job to protect the 
pipe to keep the heat in? A. Yes, sir. 

114 Q. What about the boiler? Do you know what 
the price of the boiler was? A. A hundred dollars. 

Q. Was it necessary to buy piping in addition to that? 
A. Yes, sir. 

Q. Was it necessary to have coal? A. Coal, yes, sir. 
Mr. Hatch. Just a moment. There is no allegation with 
respect to coal in your plea, is there? 

Mr. Lynch. The plea reads: 

“To install a boiler and piping and radiators at a net 
cost of $400: to employ three men to operate the boiler and 
heating equipment for a period of 45 days at a cost of 
$756; to provide burlap blankets, ” and so forth. 

Mr. Hatch. There is no item of coal. I object to that 
testimony and move that it be stricken on the ground that 
it has not been pleaded. 

The Court. Are you pressing that? 

Mr. Lynch. I submit it is sufficient where it says, “To 
install a boiler and piping and radiators at a net cost of 
$400; to employ three men to operate the boiler and heat¬ 
ing equipment.’’ 

Mr. Hatch. That is just rhe men to shovel the coal. 

Mr. Lynch. That would be sufficient. 

The Court. Put it in for the time being. It will go in 
subject to objection. 

By Mr. Lynch: 

Q. How much coal was purchased, do you remem- 

115 ber, Mr. Harris, and the value of it? A. No, sir, I 
do not. 

Q. Who operated the boiler? A. We had three shifts, 
i three 8-liour shifts. During the 8-hour working day we 
i employed a licensed steam engineer to operate the boiler. 
Q. Was it necessary to keep that boiler going constantly, 
day and night? A. Twenty-four hours a day. 

Q. Every day? A. Every day. 

Q. Including Saturdays and Sundays? A. Saturdays 
and Sundays. 
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Q. What were the wages of those men? A. I don’t re¬ 
member the wages of the engineer, but the other two men 
were 45 cents an hour. 

Q. Would the wages of the engineer be more or less? A. 
Be more. 

Q. For how* long a period of time would you have that 
boiler going? A. We had it going up to January. I don’t 
remember the exact number of days. 

Q. Could you figure out the time? Was it a month, two 
months, or three months? A. Well, it would be something 
over two months actual time. 

Q. Was it necessary to provide burlap blankets? A. Yes; 
the specification called for them. 

116 Q. Why was that? A. To cure the concrete. 

Mr. Hatch. I object to that. If the Court please, 

I object to any testimony about the burlap blankets. From 
his testimony, it was required by the specifications. There¬ 
fore, if the blankets were required by the specifications, 
they are not evidence chargeable against us. 

Mr. Lynch. Just let me clear it up. 

By Mr. Lynch: 

Q. Mr. Harris, were the burlap blankets necessary 7 on 
account of the weather or would they have been necessary 
irrespective of the cold weather? A. Both ways. In cold 
weather we double up on the blankets, where we would not 
in warm weather; we would use single blankets. 

Q. The question was, Was it necessary to purchase addi¬ 
tional burlap blankets because of the cold weather? A. 
Yes. 

Q. Did you purchase those? A. Mr. Schiavi had those. 
Q. Do you know what the fair value of those was? A. 
No, sir. 

Q. I will show you this map. You have seen it, have you 
not (handing a document to the witness) ? A. Yes, sir. 

Q. You know what it is? A. Yes. 

Q. Are you familiar with what is known as a tee and a 
nipple? A. Yes. 

117 Q. I will show you Exhibit 1-B, the contract be¬ 
tween those persons, with particular attention to 

item 3-A, where it mentions one tee and two short nipples 
and one B band. You have seen that before, have you not? 
A. Only yesterday morning. 
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Q. Item No. 3 also calls for many other items with the 
particular sizes given; is that correct or not? A. Yes. 

Q. Now, with respect to item No. 3, I am calling your at¬ 
tention to the fourth item thereon, which is 12 30-inch forged 
steel flanges; is that correct? A. Yes. 

Q. Are those 12 30-inch steel flanges to be at a certain 
given spot in this plan? A. Yes. 

Q. I ask you particularly about one tee, two short nip¬ 
ples, and one B band, which are the first three articles listed 
under article 3-A of the contract, the same being Plaintiff’s 
Exhibit 1-B, and I will ask you where the tee, the two short 
nipples, and the B band are on this plan. A. At the begin¬ 
ning of the contract on K Street was the only place they 
were used. 

Q. At the beginning of the contract on K Street? A. As 
shown in the detail. 

Q. Is this the detail of it (indicating)? A. Yes. 

Q. Show where the detail is, Mr. Harris. A. This (in¬ 
dicating) is a detailed drawing of what is to be made into 
the water line on K Street. That is the detailed 
118 drawing (indicating). This (indicating) is raised 
in scale. 

Q. Is that the place where the tee and the two short nip¬ 
ples were used? A. Thirty-inch tee and two short nipples. 

Q. No. I am speaking about the one tee and two short 
nipples, which are listed here in item 3-A. A. Those were 
the only tees and nipples used on the job. 

Q. I will show you Plaintiff’s Exhibit No. 41. That is 
you signature, is it not, Mr. Harris (handing a paper writ¬ 
ing to the witness) ? A. Yes, sir. 

Q. You signed that paper? A. Yes. 

Q. Are the articles called for in this order the same ar¬ 
ticles which you just pointed out on the plat? A. Yes, sir. 

Mr. Lvnch. Mav this be marked, “Defendants’ Exhibit 
No. 5”?‘ 

The Court. Yes. 

(A plat was marked Defendants’ Exhibit 5.) 

Bv Mr. Lvnch: 

» w 

Q. Mr. Harris, at the time you signed this paper. Plain¬ 
tiff’s Exhibit No. 41, did you or did you not know that the 
articles which were called for in this paper you signed were 
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also called for or to be called for by the general con¬ 
tract ? 

119 Mr. Williams. I object to that, because it assumes 
the answer. If he says it was not called for, that is 

sufficient. 

The Court. Do not the papers speak for themselves? 

Bv Mr. Lvnch: 

V * 

Q. Did you know that the articles which were in this Ex¬ 
hibit No. 41 were called for in this plat right here (indicat¬ 
ing)? 

Mr. Williams. I object to that question. 

By Mr. Lynch: 

Q. Did you know that they were included in these articles 
to be furnished? A. I did not. 

Q. You did not know that? A. I had never seen the con¬ 
tract. 

Bv Mr. Hatch: 

Q. You say you had never seen the contract? A. I had 
never seen the contract. 

Bv Mr. Lvnch: 

Q. You knew it was necessary to have them for the job? 
A. I knew it was necessary to have them for the job. 

Q. You signed the order? A. I signed the order. 

Q. Was there any conversation, before you signed the 
order, that if you did not sign it they would not send the 
material ? A. I did not understand you. 

Q. Was there any conversation with any representative 
of the Alco Company with regard to this signing of 

120 the order to the effect that if you did not sign it they 
would not send the material? A. I don’t remember. 

Q. They brought it down to you and you signed it ? A. I 
signed it in order to get the fittings. 

Q. Who is Mr. Davis, do you know? A. No, sir. 

Q. I will show you a part of this drawing, Defendants’ 
Exhibit No. 5, which is adjacent to that part which you 
have just indicated. Do you see where I am pointing to 
(indicating)? A. Yes, sir (indicating). 

Q. I will ask you to note what it says up there. A. “Not 
part of contract.” 
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Q. I am asking you whether or not anything in that 
square which is indicated as “Not part of contract’’ refers 
to the tee or nipples or bands which were pointed out here 
a few minutes ago. A. No, sir. 

Q. They do not? A. No, sir. 

Q. I understand you to say that this (indicating), part 
of which the tee and bands is a detail—would you call that a 
joint? A. Connection. 

Q. Connection, which goes in at the intersection of Elev¬ 
enth and K Streets. A. Yes, sir. 

121 Q. Which is shown by the bill? A. Yes. 

Q. The detail scale refers to the detail drawing, 
which you have just shown here, of the tee and nipples ? A. 
Yes. 

Q. Mr. Harris, approximately how many pieces of pipe 
could be gunited a day if the pipe had been received in good 
weather and you did not have to have heating equipment, 
tarpaulin over it, and so forth? 

Mr. Williams. I object, because this witness has not been 
qualified as an expert on guniting process. 

By Mr. Lynch: 

i Q. Were you there when it was gunited? A. Yes, sir. 

Q. Did you have charge of it? A. I was superintendent 
of the job. 

i Q. How many could be gunited every day, Mr. Harris? 
A. Some days they went as high as eight pieces of pipe, and 
,some days they went less, according to the weather and 
what time they started in the morning. 

Q. Would the kind of pipe it was have some effect; for 
instance, if it was curved, or a Y pipe? A. Yes. 

Q. Was most of this straight pipe? A. Most of it was 
straight pipe. 

i Q. Did you have any conversation with Mr. Lockwood, 
shortly after you arrived there, with regard to the fact that 
you had a crane ready to unload the pipe? A. No, that 
wasn’t necessary, because we make provision to unload the 
pipe whenever it arrived. 

122 Q. Whenever it arrived. Were you ready to re¬ 
ceive the pipe from the first week in October? A. 

Yes, sir. 
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Q. How many times would you say you talked to Mr. Lock- 
wood about the pipe between the first week in October, 
when you arrived, and the latter part of November, when 
it finally did arrive? A. Well, the first two weeks I don’t 
recall exactly, but probably I know at least once a week 
after that. 

Q. What would you be calling him about? A. For the 
arrival of the pipe, because there wasn’t a thing I could 
do on the job until we did get the pipe. 

Q. What were your wages, Mr. Harris? A. At that time I 
was receiving $40 a week. 

Q. Mr. Harris, if the pipe had arrived in that first week 
of November would you have been ready to go ahead with 
the job immediately ? A. Yes. 

Q. What was the situation with regard to opening up 
the excavations where the pipe would be laid in the streets 
which were connecting with the water ? A. Well, we had 
ample time to open the street after the arrival of the pipe, 
after it was being gunited. 

Q. How long would it take to open the street ? A. "We 
could open for a section of the pipe in two days. 

Q. Could you get permission to have the street opened 
for any particular length of time, or would you have to 
open it, lay the pipe, and close it as quickly as pos- 
123 sible? A. We could keep it open as long as we 
wanted. 

Q. You would not keep it open until the pipe arrived? 
A. No: that would be against our practice. 

Q. Would you say that the failure of the pipe to arrive 
was the cause of the delay in starting the job? A. Yes. 

Q. Did you rent an office when you came here? A. Yes. 

Q. Where? A. H. B. Copenhaver. 

Q. What does he do ? What is his place of business over 
there ? A. He ran a coal and building supply business. 

Q. Where is his place located ? A. Right in Anacostia. 
I don’t remember the name of the street; near the corner 
of Nichols Avenue. 

Q. Did you rent a storage yard over there? A. We 
rented a storage yard from him. 

Q. Was that to keep these pipes in when they arrived? 
A. No, sir; that was to keep our equipment. 
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Q. Equipment such as what? A. Well, any piece of 
machinery and the trucks that we used on the job. 

Q. What equipment did you have on the job, Mr. Harris? 
What equipment was there? A. At what time? 

Q. From the time shortly after you arrived there. A. 
Well, we didn’t ship in any equipment at that time. We 
rented equipment from the District, what we needed, 

124 until everything was ready to go. 

Q. WTiat equipment did you rent ? A. I rented a 
crane and a tractor. 

Q. W T as there any use for that after you rented it? A. 
The crane? 

Q. Yes. A. Yes. 

Q. How long was it idle there before it was used? 

Mr. Hatch. I object to that. It assumes it was idle. 

By Mr. Lynch: 

Q. W 7 as it idle before it was used? A. It was rented by 
the day on call. 

Q. Did you have any equipment on the site which could 
not be used on account of the pipe not arriving? A. No, 
that wasn’t necessary. 

Q. WTiat equipment did arrive as soon as you got the 
pipe there, Mr. Harris? A. One Lima crane and one North¬ 
west crane and the air compressors. 

Mr. Williams. WThat was the question? 

Mr. Lynch. W T hat equipment was necessary when the 
pipe arrived. 

By Mr. Lynch: 

Q. I show you a photograph of a crane and ask you if 
that is the kind of crane that was used on the job (handing 
a photograph to the witness). A. Yes, sir. 

Mr. Lynch. Will you mark this “No. 6”? 

(A. photograph was marked Defendants’ Exhibit 6.) 

125 Bv Mr. Lvnch: 

V •* 

Q. Is that a photograph of one of the cranes which was 
actually used on the job? A. That is photograph of the 
Lima crane. 

Q. How many other cranes were there? A. W 7 e had two 
other cranes, one rented, and our Northwest crane. 
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Q. Whose crane was that? Mr. Schiavi’s? A. Yes. 

Mr. Hatch. May it please the Court, the type of equip¬ 
ment that he had on the job to use in the performance of 
the work does not seem to be pertinent to the counter¬ 
claim. This witness has testified that he had the equipment 
on call and that he did not call for it until he needed it and 
he did not use it until the pipe came. After the pipe ar¬ 
rived, and the type of machinery that they used then, cer¬ 
tainly is not in issue here, whether it cost $10 or $10,000. 
We assume it cost him something to perform his contract. 
He had $180,000 that the District paid him. 

The Court. He did not bring the machinery there until 
the pipe arrived. Is there anything in the contract about 
that ? 

Mr. Lynch. If Mr. Hatch will have a little patience I will 
connect it up. I cannot put all the witnesses on here at one 
time. We were the lowest bidder for the District of Co¬ 
lumbia ; that is why we got the contract. 

Mr. Hatch. That is true, but the question is whether or 
not— 

Mi-. Lynch (interposing). It will be connected. 
126 Mr. Hatch. I object to it. 

The Court. I cannot rule on it. 

Mr. Hatch. We will admit that, subject to objection and 
a motion to strike. 

The Court. I could not quite see it. 

Mr. Hatch. Subject to be stricken out later unless he 
does connect it. 

By Mr. Lynch: 

Q. Mr. Harris, could you have finished this pipe line if 
you had not gotten that special tee and nipples that was 
indicated on that order which you signed? A. No, sir. 

Mr. Hatch. I object to that, if the Court please, on the 
ground that that point is not in issue. He says that we de¬ 
layed 80 days from the date of the order to the arrival of 
the first shipment, which was November 20. His whole 
case is predicated on the delay before November 20. 

Mr. Lynch. You misconstrued it again. 

The Court. Are you claiming delay on the tee and 
nipples ? 

Mr. Lynch. No, sir. 
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The Court. I suppose we are to assume that the things 
that were ordered there were needed. 

Mr. Lynch. I am trying to show, if your Honor please, 
that this particular tee which was ordered and for which 
Mr. Harris signed and which he has indicated was neces¬ 
sary to finish the job, and he had to sign the order for it. 
Otherwise the job would not have been completed. 

The Court. I understand that. 

127 Mr. Lynch. I am answering that. I do not want 
to be met by some technical point later on by Mr. 

Williams or Mr. Hatch. 

The Court. Are they claiming that ? 

Mr. Lynch. I do not know what they are claiming. 

Mr. Hatch. That is not the question he asked here. He 
asked him the question whether or not the arrival of this 
tee delayed the completion of the job. 

Mr. Lynch. Let us have the question read. 

The Reporter (reading): 

“Question: Mr. Harris, could you have finished this 
pipe line if you had not gotten that special tee and nipples 
that wras indicated on that order which you signed?” 

Mr. Lynch. Not a word about that. 

Mr. Hatch. I misconstrued the question. 

Mr. Lvnch. That is all right. Anvbodv can make mis- 
takes. 

By Mr. Lynch: 

Q. Answer it. A. No. 

Q. Did you answer it? A. “No.” 

Mr. Lvnch. You mav examine. 

* 9> 

Cross Examination 
By Mr. Williams: 

Q. Mr. Harris, will you examine Drawing 54-X, Defen¬ 
dants’ Exhibit 3? What is the heavy white line on 

128 that exhibit along here (indicating) ? A. It show’s 
the w’ater pipe that w’e were under contract to put in. 

Q. Called for by the contract? A. Called for by the con¬ 
tract, and with different detail drawings and connections on 
the side as shown by this (indicating). 
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Q. The heavy white line is the pipe called for by this 
contract? A. As part of the contract; not entirely—not 
the white line entirely, because they would have had to 
make a bigger drawing—the scale of this drawing—the 
sheet would have to be larger to show the detail drawings 
of the connection on the side of the pipe. Do you under¬ 
stand what I mean? 

Q. Yes. Does not the heavy white line begin on the south 
side of K Street or below K Street? A. Oh, no; it is in K 
Street. Here is the curb line here (indicating). 

Q. Isn’t this pale white line called the 30-inch pipe an 
existing line? A. That is an existing line. 

Q. And the heavy white line was simply a connection 
along Eleventh Street, with the existing line on K Street? 
Is that not the fact? A. No; that showed the location of 
the water lines where we were to lay it in the street. 

Q. The w’hite line was the line you were to build, and the 
K Street line was the existing line? A. That was 
129 the existing line. 

Q. The Eleventh Street line along here (indicat¬ 
ing) was the line you were to build? A. We were to build, 
wdth the connections called for in the contract. 

Q. This special tee which you ordered, as a matter of 
fact, was along K Street here (indicating), was it not? A. 
It went in the K Street line. 

Q. And wasn’t the main part of that tee along the K 
Street line? A. The main part? What do you mean, main 
part? The tee has three sides. 

Q. Is it not a fact that that special tee went in right 
there where I am indicating with my pencil (indicating) ? 
A. That’s right. 

Q. In other words, it went on what is indicated here as 
an existing line; isn’t that so? A. That’s right. 

Q. Let us turn to this detail. Do you see this reference 
here to the 30-inch by 8-inch tangent tee? A. Yes, sir. 

Q. Will you indicate here the item in the detail to which 
the 30-inch by 8-inch tangent tee refers? A. Right here 
(indicating). 

Q. I put a pencil mark there. Is that correct? A. That 
is right. 

Q. That 30-inch by 8-inch tangent tee was supplied by 
the plaintiff, was it not? A. Yes, sir. 
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130 Q. That is a tee that was supplied by the plaintiff 
and it is quite separate from this other tee to which 

you referred? A. That is known as the tangent tee. Or¬ 
dinarily a tee remains in standard size and is straight, with 
all lines parallel, unless so designated. 

Q. It is a tee, is it not? A. It is a tangent tee. 

Q. But it is a tee ? A. In a way, yes. 
i Q. It is a kind of tee? A. It is a kind of tee. 

I Q. Yes. There are other kinds of tees. A. Other kinds 
of tees. 

Q. Will you indicate on this detail how this fitting, which 
has been referred to as the special tee and which was or¬ 
dered by you by the special order, is indicated? Just look 
at it. A. It is called a tee on this detail, 
i Q. Special tee. Here (indicating) are the references and 
descriptions. Here (indicating) is the zero. Just follow 
that zero down to here (indicating). A. They call it a 30- 
inch three-way branch. 

Q. Thirty-inch three-way branch? In other words, the 
contract refers to the special tee as a 30-inch three-way 
branch; isn’t that so? A. Thev call it a three-wav branch. 

7 w w 

In other places it is a tee. 

Q. In this contract it is referred to as a 30-inch 

131 three-way branch? A. Yes. 

Q. In this contract it was referred to as a branch ? 

A. Yes. 

Q. In this other item it was referred to as a tee? A. 
As a tangent tee. 

Q. As a tangent tee, but as a tee? A. Yes. 

Q. As a kind of tee? A. As a kind of tee. 

Q. In the contract which the plaintiff had with you was 
there any provision that we should provide a 30-inch three- 
way branch? A. No; it says “tee.” 

Q. It says, “one tee,” does it not? A. It says, “one 
tee.” 

Q. And there is no suggestion in there that we were sup¬ 
posed to supply any 30-inch three-way branch, is there? 
A. It does not say 30-inch three-way branch, but we know 
it is a tee. 

Q. Is there anything that calls for a tangent tee? A. 
Yes, numerous. 
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By Mr. Lynch: 

Q. Were they 30-inch tangent tees? A. No; they were 
reduced size. 

By Mr. Williams: 

Q. Where is there any reference to a tangent tee (hand¬ 
ing a document to the witness) ? A. Well, one 12-inch cast- 
iron tangent connection. 

132 Q. It does not call it a tee? A. Well, the manu¬ 
facturer of the pipe—they don’t call the connections 

the same as the District does, but yet it means the same 
thing. There’s two different definitions for the same thing. 

Q. But there is only one tee called for by that contract. 

The Court. That speaks for itself. 

The Witness. Wait a minute. Here is, “Two 12-inch 
steel radial connections, one 12-inch steel tangent connec¬ 
tion, and 4 8-inch tangent connection.” 

Mr. Lynch. Mr. Reporter, the witness is reading from 
Plaintiff’s Exhibit 1-B. 

By Mr. Williams: 

Q. But the contract itself uses the word “tee” in one 
place. A. Yes. You will notice that when they designate 
a “tangent tee” they give a different size. 

Q. This is a 6-inch tangent tee, is it not? A. That is 
called an 8-inch tangent tee, and you will find on the con¬ 
tract four 8-inch cast-steel tangent connections, and they 
were not tees; they were welded in the pipe. 

Q. I won’t argue with you any more. 

The Court. They speak for themselves. He may ex¬ 
plain what he means. I understood him to say that the 
three-way branch connection was a tee that was supplied 
as an extra. 

Mr. Williams. That is right. It is referred to on the 
diagram as a 30-inch three-way branch, not a tee. 

Bv Mr. Williams: 

133 Q. Is that true? A. Well, if you will look at the 
definition of a three-way branch— 

Q. (Interposing) There is another item there which is 
also called a tee, is that not true, the tangent tee that you 
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told us about? A. They call that a tee, but the contract 
calls them tangent connections. 

Q. Now, I will show you Plaintiff’s Exhibit 36. That is 
a letter written to you on December 1, 1934, is it not (hand¬ 
ing a paper writing to the witness)? A. Yes, sir. 

Q. It explains that the tee at the corner of K Street and 
Eleventh Street is not within the terms of the contract, 
does it? A. They refer to it in the letter, that it is not a 
part of the contract. 

Q. Well, that is an explanation by the plaintiff to you, 
directed to your attention, that this particular 30-inch 
three-way branch, or tee, whatever you want to call it, is 
not within the terms of our contract; is it not? A. Yes. 

Q. Did you ever reply to that letter? A. I think I did. 
I don’t remember. I think I replied. They sent back the 
contract. 

Q. Have you got a copy of that? A. No, sir. I am no 
longer employed with the Interstate Engineering and I 
haven’t any record. 

Q. Here is another letter, Plaintiff’s Exhibit 37, 
134 dated December 7, 1934. That is another explana¬ 
tion of the fact that our contract began below K 
Street, is it not (handing a paper writing to the witness)? 
A. Yes, but I can’t get a lot out of this, because they claim 
that the starting point of the contract is at Station O as 
shown on the City’s profile drawing 54X1, which is the 
center line of the run of pipe extending along K Street. 
You refer in your letter here that the starting point is the 
center line of the pipe. Do you see? 

Q. No, I do not see. 

Mr. Lynch. Get the plan and show him. Come down 
here to the jury and show it. 

The Witness. He just showed me that the white line 
ended before it reached the present pipe that was in the 
street. This heavy line (indicating) was designated to show 
the pipe that was to be laid on the contract, and it termi¬ 
nated before entering the pipe, this present main that was 
in the street that the connection was to be made into, and 
in the second paragraph of their letter, “The starting 
point of the contract is at Station 0 as shown on the City’s 
profile drawing 54X1, which is the center line of the run of 
pipe extending along K Street.” 
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By Mr. Hatch: 

Q. Which contract is that ? A. This is your letter to me. 

Q. Which contract do you refer to? The District con¬ 
tract or our contract with vou? 

•< 

Mr. Lynch. It is the same. The contracts are the same. 

Mr. Hatch. That is what the argument is all about. 

135 Our contract was not the same as yours. 

Mr. Lynch. I submit that they get their informa¬ 
tion from these drawings. 

The Witness. You get the information off the drawing. 

Mr. Lynch. Go ahead, Mr. Harris, and explain that 
part. If Mr. Hatch has any questions, we will ask him to 
keep them until you get through there. 

The Witness (reading): 

“This run of pipe is made up to connect to the Eleventh 
Street pipe with a cast flange tee which we now under¬ 
stand you will require made of steel and to include the 
flange connections for attaching to both the valve in the 
Eleventh Street line and also in the K Street line as shown 
diagrammaticallv in the sketch returned by Mr. Burns. 
This fitting will be a fabricated tee with two ends flanged 
and one end of the K Street run prepared for a Dresser 
coupling. We are making up a drawing and prices on 
this extra cquipmont and prices will ho niailnd you in tbe 
next few days, accompanied by a print showing just what 
we propose to furnish subject to the approval of the en¬ 
gineers. ” 

Bv Mr. Lvnch: 

» • 

Q. Show where the pipes were to come together. A. 
According to the letter, he was supposed to start in the 
middle of this pipe, which is known as Station 0, which 
was the center line of that present existing pipe. 

Q. Was there a pipe line going along K Street east and 
west carrying water ? A. Yes. 

136 Q. You were to hook into that pipe line? A. Yes. 

Q. And this nipple and tee were used in that con¬ 
nection ? A. To make the connection. 

Q. That is the connection shown right here (indicating)? 
A. Yes. 

Q. Is this the water line going east and west (indicat¬ 
ing) ? A. Yes. 
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Q. This is your water line going north and south on 
Eleventh Street; is that right? A. Yes, sir. 

Q. This (indicating) is the tee and these are the nipples 
that you referred to, right in here (indicating) ? A. This 
is the tee and these are the two nipples (indicating). 

Mr. Hatch. Is this redirect? 

Mr. Lynch. No. I wanted to explain it while he was 
before the jury. 

Mr. Williams. You want to read the first paragraph. 

Mr. Lynch. You read it. 

Mr. Williams. I will read the first paragraph of the let¬ 
ter dated December 7, 1934, from the Alco Products In¬ 
corporated to the Interstate Engineering Company: 

“Relative to your conversation yesterday with our Mr. 
Burns and Major Lockwood at our Washington office, w’ould 
advise that as stated in my letter of the 1st our contract 
for steel pipe starts at the face of the valve on 
137 Eleventh Street, the center line of the valve being lo¬ 
cated at Station 0 plus .05 and the first section of 
our pipe at this point is SA-51, wfliich is fitted with a flange 
to attach to the valve and includes the nipple and tee as 
showm on the city drawing 54X . 91 

By Mr. Williams: 

Q. Will you point out where Station O plus 05 is? 

Mr. Hatch: It certainly is on this side (indicating) of it. 
; Mr. Lynch. I submit that you should not testify, 
i The Witness. You will have to get the other drawing. 
They don’t show the stations on here. 

By Mr. Hatch: 

Q. Do you want the geometric drawing? A. They show 
Station 0 plus 00; they don’t show 0 plus 05. 

, Q. What would this station be down here (indicating)? 
A. Station 4. 

Q. So 0 plus 5 wrould be somewhere towards 4, would it 
not? A. That w’ould be 5 feet aw T ay from the center line. 

Q. Five feet away from the center line of pipe, which is 
the beginning of the contract, referred to in the second 
paragraph? A. The contract began at the center line of 
K Street— 

Q. (Interposing) That is, your contract with the Dis¬ 
trict? 
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Mr. Lynch. We can show it started at the other side of 
the river. We are not going to be bound by self- 

138 serving declarations. 

Mr. Hatch. You signed a contract based on their 
interpretation. 

By Mr. Williams: 

Q. You have already testified that this special tee or 30- 
inch threc-vray branch is over here on K Street (indicat¬ 
ing), which is in the pale white instead of the heavy white? 
A. Yes, that is right. 

Q. That is indicated here as being class A, is it not? - A. 
Yes. 

Q. Now, is it not a fact that class A is a reference to 
cast-iron pipe only and not steel pipe? A. That is existing 
pipe. 

Q. And it continues to show this down here (indicating) ? 
This class A refers to the whole K Street line? A. Yes, 
but when we have a detail drawing the detail drawing is to 
bring it out to show just what actually has to be done. 

Q. The detail drawing does not show that it is not class 
A, does it? A. No, the detail does not show that this is not 
class A. 

Q. This whole line is shown as class A, which is a refer¬ 
ence to cast iron? A. No. 

Q. You never use the classification “class A” referring 
to steel ? A. No, I never have. 

139 Q. Everybody in your line knows that. The sup¬ 
ply which we supplied to you was entirely steel, so 

called by the contract, was it not? A. Yes. 

Bv the Court: 

Q. Was the three-way branch something to be installed 
at this point (indicating), between the old pipe and the new 
pipe? A. Yes. Station 00 was supposed to be the center 
line of this pipe here (indicating). 

Bv Mr. Williams: 

Q. And all the length of the K Street line was shown as 
class A, which is an expression which refers to cast iron? 
A. Yes, which had to be cut out to use the tee. 

Q. There is no heavy white line on K Street, is there? 
A. No. It didn’t show K Street. 
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Q. You have already testified that right here (indicat¬ 
ing) is the location of the length of the tee. A. It shows 
right up to this pipe (indicating). Now, you refer to your 
contract as Station 05. That would bring the end of your 
pipe 5 feet away from that pipe, so you still haven’t gone 
to the pipe yet. You haven’t followed the white line up. 

Q. The white line goes only to the valve. A. It gets to 
the pipe, but you refer to your contract as 5 feet, Station 
0 plus 5, which is 5 feet south of the end of this line. 

Q. You know that the plaintiff supplied the Dis- 

140 trict and supplied you with shop drawings. A. They 
didn’t supply us—not with the approved shop draw¬ 
ings. They supplied us with the work drawing. 

Q. Of the pipe which they were furnishing? A. Well, 
the drawing that they supplied us was a drawing of each 
section of pipe as they had made it, showing each location 
and how it should go along. 

Q. In other w'ords, they were supplying you vdth draw^- 
ings of pipe which they w r ere manufacturing during the 
months of October and November, were they not? A. I 
don’t know wiien they w r ere manufactured. 

Q. They supplied you with drawings of the pipes they 
were making—pipe sketches, perhaps you would call them? 
A. Pipe sketches, just showing the location of each piece 
of pipe. I have shipped it in numbers. 

Q. Was this 30-inch three-way branch shown in any of 
those pipe sketches? A. No. 

Q. Did you ever make any complaint about that? A. 
About it not being shown on the sketch? 

Q. Yes. A. No, sir. 

Q. You know that these pipe sketches or shop drawings, 
or whatever you want to call them, were also supplied to 
the District? A. I don’t know whether the drawings that 
w'ere received were supplied to the District. I have one, 
in case you want it. 

Q. You do not know? A. I do not know. 

141 Q. We will try and find out from some other wit¬ 
ness, then. 

With reference to this heating equipment to which you 
referred, there w r as a good deal of cement work necessary 
in connection with this contract, was there not? A. The 
question is not clear. 
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Q. I beg pardon? A. The question is not clear. 

Q. You talked about this gunite coating. By the way, 
wasn’t that gunite coating sublet to another contractor? 
A. Yes. 

Q. That is a little bit inconsistent with your statement 
that you did it. A. We had to provide all facilities to 
gunite. 

Q. They did all the guniting? A. They put the cement 
on the pipe. 

Q. Who was that subcontractor? A. Sir? 

Q. Who was that subcontractor? A. National Gunite 
Company. 

Q. It was the National Gunite that did it, not you? A. 
They applied the gunite on it. 

Q. That is what gunite coating means, does it not? A. 
Yes. 

Q. Is it not a fact that the gunite coating can be done 
much more quickly if there is heating equipment? A. I 
don’t know what you mean. 

Q. Gunite is a coating and it has to set? A. It has to 
set. 

142 Q. How long does that setting take if there is no 
heating equipment? A. Fourteen days. 

Q. Fourteen days? A. Fourteen days, according to our 
specifications. 

Q. In the absence of heating equipment? A. Either way. 

Q. Do you mean to say that the gunite sets as quickly 
without heating equipment as it does with heating equip¬ 
ment? A. Depending on outside temperature, yes. We 
did not maintain our 50 degrees where we had it covered 
up. It was just to be kept above freezing. We try to keep 
it 50 degrees. If it was 50 degrees outside today you could 
coat, and in the process of drying it would remain the same. 

Q. Isn’t the ordinary thing to do to use heating equip¬ 
ment with gunite coating, whatever the temperature may 
be? A. No, sir. 

Q. It is not? A. No, sir. 

Q. Let us call it steaming. Does not the use of steam in 
connection with gunite coating make the coating set much 
more quickly, whatever the outside temperature may be? 
A. In applying any form of cement you do not make it set 
quick; you make it set slow, to make it set harder. 
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Q. Don’t you use steam in making the gunite coating set ? 
A. No, you don’t use steam. 

Q. You do not use steam? A. No. 

143 Q. Have you ever done anv gunite coating? A. 
No. 

Q. So you really do not know very much about it? A. I 
know what I have seen. 

Q. You have just watched the National Gunite Company 
coat ? A. They didn’t use steam; they didn’t ask for steam. 

Q. But they used heating equipment? A. We use heat¬ 
ing equipment to keep the water that was mixed in the con¬ 
crete from freezing and cracking off the pipe. That is why 
the heat vras used. 

Q. You talked about buying this tarpaulin. From whom 
did you buy it? A. From Ethanstone, in Baltimore. 

Q. Have you got a receipted bill here? A. I don’t know. 
Mr. Williams. Are you going to produce the receipted 
bill, Mr. Lynch? 

Mr. Lvnch. I will look and see. I have some. I don’t 
think I have it here. 

i Mr. Williams. No receipted bill for the tarpaulin. 

By Mr. Williams: 

Q. What did you do with the tarpaulin after the job was 
;Over? Did vou throw it away? A. There wasn’t much 
left to throw away. 

Q. Was it used up? A. It wasn’t used up, because the 
reinforcing wire that was used on the pipe,—the tarpaulin 
was practically torn to pieces when they finished the gunit- 
ing. 

144 Q. It was the guniting that tore it to pieces ? A. No; 
it was the hanging of the tarpaulin over the gunite 

—the rough wires that tore the tarpaulin. 

Q. By the way, I think you said that with the coating of 
the gunite it was necessary to keep the temperature to 50? 
A. No: we try to keep it as close to 50 as we could. 

Q. That is regarded as the desirable temperature, is it 
not? A. Above freezing it is all right; just so you keep it 
above freezing, 32 degrees. 

Q. Have you got the dates on which this gunite coating 
was applied? A. I know we started it in December. 

Q. You do not know when? A. I don’t know any exact 
dates. 
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Q. How about the heating equipment? What happened 
to that? A. WTiat happened to it? 

Q. Didn’t you say you bought some heating equipment? 
A. All we bought was a boiler and the rest of it was pipes. 

Q. You bought a boiler, piping, and radiators, did you 
not? Isn’t that your testimony? A. We didn’t buy ra¬ 
diators. The radiators were assembled pipes, which were 
known as coils, or can be a radiator in some cases. 

Q. Your testimony was that you bought those in connec¬ 
tion with this job. A. We bought the pipe and assembled 
it in coils. 

145 Q. WTiat did you do with that after it was over? 
A. They wasn’t worth hauling away. 

Q. You just abandoned it? A. I think the junk man got 
the pipe. 

Q. Have you a receipted bill for this pipe? A. We gave 
it to the junk man to carry it away. 

Q. I mean a receipted bill showing what you paid for it. 
A. I don’t know whether he has a receipted bill or not. 
Mr. Williams. Have you a receipted bill, Mr. Lynch? 
Mr. Lynch. No. 

Mr. Williams. No receipted bill. 

By Mr. Williams: 

Q. How about the burlap blankets? Have you a re¬ 
ceipted bill for the burlap blankets? A. I have not. 

Q. By the w^ay, didn’t the National Gunite people have 
to supply any blankets? A. No, sir. 

Q. You supplied all the blankets? A. W 7 e supplied 
everything. 

Q. Have you got the Gunite Company contract? A. I 
have not, no, sir. 

Mr. Williams. Have you got it, Mr. Lynch? 

Mr. Lynch. I don’t think I have it. I do not see any 
sense in it. 

Mr. Williams. At any rate, you have not got it. 

By Mr. Williams: 

Q. I direct your attention to this sentence in the 

146 contract between the plaintiff and the defendant In¬ 
terstate Engineering: 
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“We wish to call your attention to the fact that it will 
be necessary for you to coat the pipe in the field with the 
outside wrapper of cement and the inside spun lining. Our 
price, as mentioned above, includes only the priming coat."’ 

When this pipe came to you from the plaintiff is it not 
a fact that the inside spun lining had been applied? A. 
Yes. 

j Q. I show you this black ring. Do you recognize that 
(handing an article to the witness) ? 

Mr. Lynch. Do you mean has he seen it before? 

By Mr. Williams: 

i Q. Do you recognize what that material is? A. Yes. It 
looks something like the lining that was on the inside of 
the pipe. 

Q. That is the kind of lining that was applied to these 
pipes? A. It looks like it. 

i Q. Our contract provided that the inside spun lining 
should not be in the pipe at the time it was shipped. I just 
read vou that clause. It is a fact that a lining of this kind 
was inside the pipe when it arrived; isn’t that true? A. 
That is right. 

| Mr. Lvnch. I move to strike that testimonv. There is 
no use attempting to confuse this jury about what was in¬ 
side the pipe. There is not any question about that. They 
were required to do it. 

153 Mr. Williams. Well, I offer this in evidence. 

This is received in evidence? 

The Court. Yes. 

(Article referred to as pipe was marked Plaintiff’s Ex¬ 
hibit 4 and was received in evidence.) 

The Court. We will take a recess for five minutes. 

(A short recess was taken, after which the following oc¬ 
curred:) 

By Mr. Williams: 

i Q. Mr. Harris, have you any pay roll sheets or man-hour 
records with respect to the people which you had employed 
during that time ? A. I have no records whatsoever. 

Q. Does not the law require you to keep records 

154 with respect to public works ? A. They were kept in 
the office, and I no longer am connected with the 

company, so I have no records. 
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Mr. Williams. Are you going to produce those records 
by another witness? 

Mr. Lynch. I do not know whether or not it will be nec¬ 
essary to produce those records. You seem to be calling 
for a lot of unnecessary things. 

By Mr. Williams: 

Q. When you talk about men you had employed, you are 
referring entirely to your present memory when you refer 
to the number of men you had employed? A. I only re¬ 
ferred to that in keeping the pipes warm. 

Q. Have you any notes which you made at the time? A. 
I know from memory that we had to keep the heat on 24 
hours a day and we were only allowed to work 8 hours. 

Q. You mean with reference to the number of men and 
the working hours? A. They were required to work 8 
hours, and it required three men to work 24-hour shifts. 

Q. Do you have a record of when they started and 
stopped? A. No, sir. 

Q. You are relying entirely on your memory? A. I 
don’t know when they started or stopped—the exact date. 

Q. You remember you had three men up to a certain pe¬ 
riod of time? A. Yes. 

155 Q. That was more than four years ago, was it not? 

A. Well, four years ago now, yes—it will be over 
four years. 

Q. You have not any written record or written notes 
showing any of these dates and times you have been talk¬ 
ing about? A. I have a record showing the first week that 
T came there on the job. 

Q. Which was what day? A. I drew a salary for the 
week of October 6, charged to the Interstate Engineering. 

Q. After this pipe was coated with gunite, after the out¬ 
side coating had been put on, to comply with your contract 
with the District you had to lay the pipe in an excavated 
place, did you not? A. Yes, sir. 

Q. Do you know when you began laying that pipe in the 
excavation? A. No, sir. 

Q. Isn’t it a fact that that pipe was laying around in 
vour vards for some time after the time the gunite had 
been put on and before you began laying it? A. It had to. 

Q. You mean it had to set? A. It had to set; from the 
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time the gunite was applied, before we could put it in the 
trench, it had to remain 14 days. 

Q. This shipment began on the 20th? A. From the tes¬ 
timony here. 

Q. You said it would take two weeks to apply the 

156 gunite? A. No, not to apply it; before we could use 
it after it was applied. 

Q. Before you could use it? A. Before we could use the 
pipe, after it was applied. 

Q. You testified you began putting the gunite on as soon 
the pipe arrived. A. Yes. 

Q. It would be from November 20 to December 4 or 5 
until the first pipe was laid? 

Mr. Lynch. Wait a minute. I do not know whether 
November 20 is the date. 

Mr. Williams. Excuse me. November 27. It took 
seven days to arrive, Mr. Lynch. 

Mr. Lynch. You have Thanksgiving in there somewhere. 

By Mr. Williams: 

Q. When was Thanksgiving that year? A. 27th or 28th, 
I think it was. 

Q. At any rate, you put on the gunite coat as soon as it 
came? A. Well, we did not apply the first coat the first day 
it arrived. 

Q. The next day? A. I couldn’t say; it was a short pe¬ 
riod of time. 

Q. Almost at once? A. Almost at once, because we 
i couldn’t have the gunite people sitting there waiting after 
the arrival of the pipe. 

Q. It took two weeks? A. From the time the 

157 gunite was applied we were required to wait four¬ 
teen days before we could put the pipe in the ground. 

Q. From November 27 it would take us to December 11, 
if you started a couple of days later? It would take you 
to December 12? 

The Court. Fourteen days. 

Bv Mr. Williams: 

•> 

Q. When did you begin laying the pipe in the excavation ? 
A. I don’t know. It was in December, but I don’t know 
what date. 
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Q. As a matter of fact, wasn’t that pipe lying around 
there for some time before yon began laying it in the ex¬ 
cavation? A. No—Well, there was a lot of pipe that came 
in two or three cars at a time at the beginning, so we had 
lots of pipe. When we started the excavation we prepared 
to lay the pipe after the pipe arrived. 

Q. When? A. I don’t know how many days after the 
arrival of the pipe. 

Q. You do not remember? A. No, sir. 

Q. Do you remember when you first broke ground for the 
excavation? A. The date? No, sir. 

Q. Weren’t you short of certain sheeting which was nec¬ 
essary for the exacavation? A. Sheeting? 

158 Q. Yes. A. No, sir. We started in the street; it 
was not necessary to have sheeting. 

Q. How about the steel piling? A. The steel piling? 

Q. Weren’t you short of steel piling for excavation dur¬ 
ing December? A. We did not need it in December that I 
know of. 

Q. Didn’t you need it for the cofferdam work for the 
river? A. Yes, but we did not start at the river. It was 
Station 23, near the Navy Yard gate, when we started to 
work both ways. 

Q. Didn’t the contract provide that you start at the river? 

Mr. Lynch. Let us get the contract and show where it 
started. He says at the gate. Let us get the contract to 
show whether it started at the river, if he says so. 

By Mr. Williams: 

Q. Weren’t the instructions from the District engineer 
that you should begin at the river? A. The instructions 
were to start work both ways from a certain point, and 
that was near the entrance to the Navy Yard, the gate. 

Q. And to start down at the river and to start both ways, 
you had to have certain steel piling? 

Mr. Lvnch. He did not sav that. He said to start at the 
Navy Yard gate, as I understood his testimony. 

Mr. Williams. And work both ways. 

159 By Mr. Hatch: 

Q. At what station did you say you were to start? 

Mr. Lynch. Let one man examine him at a time. He is 
not a New York lawyer he is just a plumbing contractor. 
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I Mr. Hatch. This is a rather complicated contract for a 
plumbing contractor to perform. 

By Mr. Williams: 

Q. At what station did you say you started? A. I be¬ 
lieve it was 23; I am not sure. 

Q. Is that Station 23, showing you a picture of a bridge 
by a river (handing a photograph to the witness)? A. To 
the best of my knowledge—I don’t think it was Station 23. 

Q. It was 23 plus 19, was it not? A. That is what the 
sign says, but I don’t know. 

Q. You do not know that? A. No. 

Mr. Lynch. You can prove it by the person who took 
the pictures. 

Mr. Hatch. We can prove it by the drawings. 

Mr. Lynch. All right. 

Mr. Williams. That is all. 

Ke-direct examination. 

By Mr. Lynch: 

Q. Was there a man from the Alco Company there most 
of the time while this work was going on, from time to 
time? Did the Alco man come down there, Mr. Firth 
or Mr. Lockwood? A. I never saw either one on the job, 
to my knowledge. 

160 Q. With regard to the heating for the gunite work, 
if when the pipe arrived the weather was good would 
you have needed to have a heating plant and equipment 
and would you have needed to have tarpaulin over the 
gunite processing? A. No, sir. 

Mr. Williams. I object to the question, because he has 
testified he does not know how gunite is put on. He is not 
a gunite man. He is not qualified as an expert on that. 

Mr. Lynch. He said he knew it was necessary to do 
that. 

The Court. Did he say anything about the temperature? 
The Witness. I can tell you how it needs to be applied, 
if that is what you want to know. 

The Court. Just a moment. 

i Mr. Lvnch. What does vour Honor wish to know? I 
* 

have a question pending. 
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Mr. Williams. I object to the question. It calls for 
expert knowledge. He is not an expert qualified on the 
application of gunite. 

The Court. He testified it was put on and it took four¬ 
teen days. 

Mr. Lynch. He said the contract provided fourteen 
days. 

Mr. Williams. He said he watched them putting it on 
and it took them fourteen days. 

Mr. Lynch. He did not say that. 

The Court. What is this redirect examination about? 

Mr. Lynch. Mr. Williams has attempted in great detail 
to ask this witness about the date when the pipe arrived 
and when the first pipe was put in and when the witness 
says guniting was put on. I want to show by this 
161 witness that if the pipe had arrived on time there 
would have been no necessity for the heating equip¬ 
ment and the tarpaulin to cover it. 

The Court. If it arrived when? 

Mr. Lynch. In good wiieather. 

The Court. When? 

Mr. Lynch. I am going to ask him right now. 

The Court. When did it arrive? You had better ask 
that. 

Mr. Lynch. He said November 27. 

The Court. It left on the 20th and arrived here on the 
27th and it took fourteen days after that before it was put 
in. That is what he testified. 

Mr. Lynch. I want to show by this witness that had it 
arrived during the first part of October or November there 
wmuld have been no necessity for the erection of the heat¬ 
ing equipment. 

The Court. That u'ould depend on viiat kind of weather 
we had in November. 

Mr. Lynch. That is right, and also if they had a right 
to assume that it would be shipped here as these people 
had contracted— 

The Court (interposing). Under the contract when 
should it have been shipped? 

Mr. Lynch. We say it should have been shipped within 
thirty days. 

The Court. After wiiat date? 

Mr. Lynch. After the demand was made. 
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The Court. When was the demand made? 

162 Mr. Lynch. Some time in August. 

The Court. It had been treated up there and there 
was an order for it. 

Mr. Lynch. There was a consent. 

! The Court. It was agreed to, and that is what delayed 
the shipment? 

Mr. Lynch. No, not a word that it was delayed. Mr. 
Williams said it was, but there is not a "word of testimony 
to that effect. 

The Court. They had to do extra work. 

% 

' Mr. Lynch. I won’t consent to one minute’s delay on 
account of that priming coat up there. 

The Court. I cannot rule unless I know the facts, but 
I would assume that it would necessarily have to be de¬ 
layed if the work was to be done up there. 

Mr. Lynch. They called Mr. Turner yesterday afternoon 
and he testified, as I recall his testimony, and always sub¬ 
ject to correction, not one word that the pipe was delayed 
because of treating the pipe up there rather than in Wash¬ 
ington. 

i Mr. Williams. He was not put on the stand to testify 
about the delay. We delivered it to the Wailes Dove-Her- 
miston Corporation people as rapidly as we could deliver it. 

The Court. That is not disclosed. It is disclosed that 
the contract was modified with respect to work that was 
expected to be done here, and by agreement among all the 
parties that work was done up North. I assume there 
would be some delay. 

Mr. Lynch. Let us assume this—they are sup- 

163 posing a lot of things—that it was a question of 
shipping tin and it had to be painted. They say, 

“All right, we will paint this.” You take a car to a shop 
to have a fender straightened out and you get it in the 
afternoon. There is no delay there. If there was a delay 
on this, let them prove it. 

i The Court. I do not think they are required to. You 
modified the contract. Their original contract was to ship 
it here to you in the District of Columbia, or five miles 
within the District of Columbia, where somebody would 
treat it. You could not get it unless it was treated. 
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Mr. Lvncli. If you honor fakes the position that that is 
so, I shall object to that testimony, because there is not a 
line of testimony in the record here that this process de¬ 
layed this shipment as much as one minute. 

The Court. There is no objection of that? 

Mr. Lynch. May I put the question to the witness right 
here? 

Mr. Williams. I object to the question. I think the pend¬ 
ing question was, Could this have been done without heat¬ 
ing if it had come at some other time? I object because 
there is no proper foundation laid and because he has not 
been shown to be an expert who can testify on that subject. 

The Court. 1 do not know what his qualifications are. 
Some question has been asked about the time it took. 

By Mr. Lynch: 

Q. Did vou see the gunite put on this pipe, Mr. Harris? 
A. Yes. 

Q. After it was put on -was it required to set two weeks 
before it was permitted to be used? A. It was re- 
164 quired to remain in one position 48 hours before 
moved. Then we could move it off the racks and 
store it and keep it moist until fourteen days from the 
time it was applied, before we could put it in the trench. 
The actual application of one joint of pipe would take 
maybe an hour or an hour and a half. 

Q. If the pipe had arrived when the temperature was 50 
or higher there would have been no need for heating equip¬ 
ment or tarpaulin, as I understand your testimony? 

Mr. Williams. I object to that, because it requires ex¬ 
pert knowledge. 

The Court. If he knows about that. 

Bv Mr. Lvnch: 

Q. Do you know about that? A. We are not required 
to maintain a temperature on the pipe if the outside tem¬ 
perature is above freezing. 

Q. So if it were above freezing you would not have to 
have any heating equipment at all, would you? A. That 
is right. 

Q. Do you recall whether it became necessary, when this 
pipe arrived, to install the heating equipment and tarpaulin 
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I covering? In other words, after the pipe arrived here 
late in November or sometime in December— 
i The Court (interposing). Does he know what the tem¬ 
perature was in November and December? 

Mr. Lynch. I will prove that. 

By Mr. Lynch: 

Q. Did the weather become such, after the arrival of 
this pipe here in Washington, that it was necessary, 

165 in order to carry out the contract according to the 
letter of the contract, to have heating apparatus 

and equipment and tarpaulin covering? A. Yes. 

I Q. Do you recall precisely what date that was, with re¬ 
lation to the 27th of November? Was it at that time or 
shortly thereafter? If you do not recall, say so; if you 
do recall, say so. A. I don’t recall. 

Q. After the pipe was gunited and while it was being 
cured for two weeks, the street could be opened up during 
that period of time, could it not? A. Yes. 

Q. Were you required to provide the facilities so that 
the gunite contractor could apply the gunite to the pipes? 
A. I had to supply everything but the material that he 
actually used for the mixing of the gunite. 

Q. Just one other question: Mr. Harris, this being K 
Street, running east and west, (indicating), this being 
i Eleventh Street, running north and south (indicating), 
you put in this main running north and south on Eleventh 
Street and connected it with the main on K Street; is 
that correct? A. Yes. 

Q. And this tee and two nipples were used at that con¬ 
nection; is that correct? A. To make the connection. 

Q. And it was necessary to do that ? A. Yes. 

Mr. Lynch. That is all. 

166 Re-cross examination. 

Bv Mr. Williams: 

Q. You do not mean to suggest that those were the only 
nipples supplied by Alco in relation to this job? A. Thirty- 
inch nipples? 

Q. Yes. A. Yes. 
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Q. Excuse me; the only short nipples. There were only 
two short nipples supplied in conection with this contract? 
A. To the best of my knowledge. 

Q. Do you insist on that ? 

Mr. Lynch. His answer is, to the best of his knowledge. 
If there is anything to the contrary, show it. 

By Mr. Williams: 

Q. That is simply your best recollection? A. Yes. 

Mr. Williams. That is all. 

Mr. Lynch. That is all. Step down here so I can confer 
with you. 

Mr. Hatch. Are you going to use him further as a wit¬ 
ness? 

Mr. Lynch. If I do, I think I have a right to call him a 
witness. 

Mr. Hatch. I understood that all witnesses were being 
excluded. 

Mr. Lynch. If it is necessary to call him back, I can do 
so. It is done every day in the Courthouse. 

The Court. If there is a good reason for it, yes. 

Mr. Hatch. What is the reason for that? Your 
167 Honor denies a motion to exclude witnesses? 

The Court. Let us wait until the time comes. 

Mr. Hatch. Mr. Harris is here. He says he may call 
him as a witness. 

The Court. I do not know who said that. 

Mr. Hatch. Counsel said that. 

Mr. Lynch. I said if it became necessary to recall him 
in rebuttal. 

(The witness left the stand.) 

Thereupon Ray M. Dowe was called as a witness and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct examination. 

By Mr. Lynch: 

Q P Mr. Dowe, give the Court and jury your full name, 
please sir. A. Ray M. Dowe. 

Q. Mr. Dowe, you are employed by the District Govern¬ 
ment? A. That is correct. 
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Q. How long have you been with the District Govern¬ 
ment? A. Since September, 1931. 

Q. Did you have anything to do with the preparation or 
the interpretation of the drawings for the Anacostia River 
water main? 

Mr. Williams. I object to that question, if your Honor 
please. It is a double question. He asked if he had any¬ 
thing to do with the preparation or interpretation. 
i 168 Ask him one at a time. This is rather technical 
testimony. 

The Court. He may answer. 

The Witness. I was the engineer for the District of 
Columbia in the preparation of the specifications and the 
interpretation and intent of the specifications would be my 
interpretation of the specifications. 

By Mr. Lynch: 

i Q. Would you be kind enough to look at this paper, which 
is referred to as Defendants’ Exhibit No. 5? I call your 
attention particularly to the heavy white line along 
Eleventh Street, just south of K Street. Is that the w r ater 
main which was put in here by the Interstate Engineering 
jCompany (handing a document to the witness)? A. That 
represents the water main. 

Q. Where was it to be connected, Mr. Dowe? A. It wras 
to be connected to the existing main at Eleventh and K 
Streets, Southeast. 

Q. Was there a main in K Street running east and west? 
A. There was an existing main on K Street running east 
and west. 

Q. I will ask you whether or not—looking at this general 
drawing, in the extreme lower right-hand point, and then 
I will ask you to look at the detail drawing just a little 
above that and to the right—is that the detail drawing of 
the joint here at Eleventh and K Streets? A. That rep¬ 
resents the connection, yes. 

Q. That represents the connection; is that correct? A. 
That is correct. 

Q. Was that part of the contract here? A. That 
169 was part of the contract in the District of Colum¬ 
bia—my interpretation of the specifications. It w T as 
intended in the specifications that that would be part of 
the contract. 
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Q. And the Interstate Engineering Company had to fur¬ 
nish that material and put in that work? A. That is right. 

Q. Who furnished the pipe for the Interstate Engineer¬ 
ing Company? A. To the Interstate Engineering? 

Q. Yes. A. Alco Products Company. 

Q. Do you know whether anybody else furnished any 
pipe to the Interstate Engineering on that job except the 
Alco Products Company? A. Not that I know of. 

Mr. Do we, is a three-way branch sometimes known as a 
tee and a nipple? A. A three-way branch might be referred 
to as a tee. 

Q. What would the nipples be? What would the two 
short nipples be? Would that be the connecting pipe? A. 
The two short nipples could connect on to anything. 

Q. Mr. Dowe, when were the shop drawings received by 
the District of Columbia from the Alco Company? A. They 
were received at various dates. 

Q. When were the first ones received? 

Mr. Hatch. I object to that question. It assumes that 
they were received from the Alco Products Company. 

Mr. Lynch. I will prove that, if you do not 
170 admit it. 

The Court. Is there any controversy about that? 

Mr. Lynch. There is no controversy as to who supplied 
them. 

By Mr. Lynch: 

Q. Who supplied you with the shop drawings in this 
case? A. They came from the Alco Products. 

Q. When were the first batch of shop drawings received? 
A. The correspondence I have is dated September 4 and it 
is marked received by me on the 10th of September. 

Q. It was dated September 4, you say? 

The Court. September 10, he said. 

By Mr. Lynch: 

Q. The letter was dated September 4 and they were re¬ 
ceived in your office September 10? A. Well, I may have 
been out of town or something at the time they came in. 
They came into my hands on the 10th of September. 

Q. And you have indicated that by your initials on this 
letter (indicating)? A. Yes, that is right. 
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Q. How long did it take to approve those ? Do you know? 
A. The letter transmitting the drawings and the correc¬ 
tions is dated September 10. 

Q. The same day ? A. The same day. The letter that I 
sent out is dated the same day. 

Q. Mr. Dowe, do you have a letter dated August 

171 21, 1934, addressed to Mr. Hobby, Superintendent 
of Water Division, from the Interstate Engineering 

Company? 

i (The witness produced a paper writing.) 

Q. Would you be kind enough to look at that letter? I 
want to ask you some questions about it. Are you familiar 
with the contents of it, Mr. Dow'e? A. I think so. 

Mr. Williams. Do you mind if I look at it? 

Mr. Lynch. No, not at all, because I am going to offer 
it in evidence. 

i (Mr. Williams examined the paper writing in question.) 

Mr. Lynch. I offer it in evidence. 

! Mr. Williams. I object to that, your Honor. 

The Court. Let me see it. 

Mr. Williams. It is a self-serving declaration. It is no 
evidence whatsoever. 

Mr. Lynch. If your Honor please, we have forty or fifty 
papers in this file which are self-serving declarations, then. 

Mr. Williams. They were letters to you, which you im¬ 
mediately accepted. 

Mr. Lynch. No; some of them were to somebody else. 
The Court. This is not w’ritten to anybody connected 
w’ith this case. 

Mr. Lynch. Certainly. It is written to the District of 
Columbia. It mentions one of the officials of the Alco Com¬ 
pany, who was there. 

The Court. This is from the Interstate Engineering 
Company, writing to the District. 

172 Mr. Lynch. Yes. 

Mr. Williams. Conceivably, the facts stated 
therein by Mr. Carozza, the president of the Interstate En- 
i gineering Company, might be relevant, but w^e cannot put 
that in in the w’ay of a letter. Mr. Carozza should be brought 
i here for cross-examination, so we can question him about it. 
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Mr. Lynch. They have innumerable letters, thirty or 
forty. 

The Court. They are all to each other. 

Mr. Williams. All to each other, and you always ad¬ 
mitted the truth of them. 

Mr. Lynch. No, not by any means at all. 

Mr. Williams. Do vou not admit the truth in this letter? 

* 

Mr. Hatch. Mr. Carozza should testify to this. Call 
him. You may use it to refresh his recollection. 

Mr. Williams. It is a letter by Mr. Carozza. Where is 
Mr. Carozza? 

Mr. Hatch. If Mr. Carozza will come here, he can use 
that letter to refresh his recollection. 

Mr. Lynch. I am going to try my case the way I want 
to. I am not going to take advice from Mr. Hatch, despite 
the fact that he is connected with the biggest law firm in 
the world. 

Does your Honor admit this? 

The Court. No, I do not. 

Mr. Lynch. I want to object to your Honor’s refusal 
to admit it. Mark it for identification. 

(The letter referred to, from Mr. Carozza to the Dis¬ 
trict of Columbia, was marked Defendants’ Exhibit 
173 7 for identification.) 

Mr. Lynch. It is marked, for the purpose of the record, 
“No. 7 for identification.” 

By Mr. Lynch: 

Q. Mr. Dowe, do you recall being at the site of this proj¬ 
ect during the work of laying of this water main in Au¬ 
gust with Mr. Firth of the Alco Company? A. I do. 

Q. And did you go over the ground with Mr. Firth? A. 
With Mr. Firth and Mr. Carozza. 

Q. Mr. Carozza, of the Interstate Engineering. A. We 
met at Eleventh and 0. We went over the starting point of 
the line. 

Q. Eleventh and 0, which was the starting point? A. 
Eleventh and 0 was not the starting point. We met at 
Eleventh and 0, and we discussed the starting point of the 
line. 




102 INTERSTATE ENGINEERING CO., INC., ET AL. VS. 

By the Court: 

Q. Can you give the date of that? A. I think it was 
about August 20. 

By Mr. Lynch: 

Q. August 20, 1934? A. Yes. 

Q. What was said about the starting point? A. I in¬ 
structed Mr. Carozza and Mr. Firth that we would start 
at Station 23 plus 20. 

Q. Which was where? A. Which was a point about the 
river bank. 

Q. Had you that day given anyone plans and specifica¬ 
tions with regard to the fabrication of the pipe? A. 
174 I think I was to supply them at a later date with 
that—the following day or something like that. 

Q. Wasn’t Mr. Firth to obtain those plans and specifica¬ 
tions from you ! A. Yes. There was a possibility that we 
might have to make them blueprints and that he would get 
them the following day. 

Q. What plans and blueprints would they be, Mr. Dowe? 
A. They would be similar to the exhibit that you have there 
and the profile drawings and the specifications. 

Q. From those papers your shop drawings are made? A. 
They are used as guides for preparing the shop drawings. 

Q. How long does it take to prepare shop drawings in 
eases such as this in order to get some of the pipe fabri¬ 
cated in order to start the work? 

Mr. Williams. I object to that. In the first place, there 
is no complaint of delay in the shop drawings. 

The Court. When did they get them? is what he wants. 

Mr. Lynch. It is not a question of when you get them. 

Mr. Hatch. When were they approved? 

The Court. Is there any charge that the shop drawings 
were delayed? 

Mr. Lynch. We just charge a— 

The Court (interposing). What is the date of the con¬ 
tract? 

Mr. Lynch. The contract between these people is dated 
June 15, 1934. 

The Court. Does it provide when the work was to 
begin ? 
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175 Mr. Lynch. The contract provides that the ship¬ 
ments shall be not more than thirty days from the 

receipt of the shipping order— 

Mr. Williams (interposing). I object to that. 

Mr. Lynch. Approval. Thank you. If the Alco Com¬ 
pany, if your Honor please, should have prepared these 
shop drawings, but for one reason or another best suited 
to them, did not prepare them, that is not our fault. 

The Court. The contract says from a certain date. 

Mr. Lynch. If you Honor please, we do not have to be 
tied to the point where these people have to prepare shop 
drawings because they fabricated the pipe. If they had 
been delayed a year, can we say, “You delayed the shop 
drawings and have not delayed the pipe”? They cannot 
manufacture the pipe as soon as they get the shop draw¬ 
ings. 

The Court. If the District of Columbia did not com¬ 
plain about it, could you complain about it? 

Mr. Lynch. Certainly, because we are penalized $25 a 
day. 

The Court. When did you have to finish it? 

Mr. Lynch. March 17. 

The Court. Did vou get it finished bv that time? 

Mr. Lynch. No. We were penalized $6,000 and we are 
claiming $2,000 of that here. 

Mr. Hatch. You are suing the District for the rest. 

Mr. Lynch. Yes. When they had the plans, as Mr. 
Dowe has said, they were given to him either that day or 
the next day, and from those he was to prepare his shop 
d ra wings. 

The Court. When did he prepare them? 

176 Mr. Lynch. I am going to ask him now. 

The Court. All right. 

By Mr. Lynch: 

Q. How long would it take to prepare shop drawings, 
Mr. Dowe ? A. I don’t know— 

Mr. Hatch (interposing). I object to that. Mr. Lynch 
has made all these points, but he has not given us an op¬ 
portunity to reply. You charge that they were delayed 
thirty days from the date of the approval of the shop 
drawings. Mr. Dowe is a very capable engineer, I under- 
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i stand. I do not know whether he knows how long it takes 
to prepare show drawings, 
i The Court. When were they submitted? 

By Mr. Lynch: 

Q. When were they submitted, Mr. Dowe? A. Some of 
the shop drawings were furnished—the letter is dated Sep¬ 
tember 4. It was received by me September 10. 

Q. On that same day you approved them? A. Yes. 

Q. And sent them back? A. Yes. 
i Q. So the first ones were approved September 10? 

Mr. Lynch. Now, if your Honor please, we have here 
the fact that on August 20 these people had gone over, with 
their representative and their agent, the site, and with the 
representative of the Interstate Engineering Company, and 
at that time lie was givn specifications and blue- 
177 prints to make his shop drawings. 

The Court. He mav have and delivered them at 
a certain time. The question is, Was that an unreasonable 
delay? 

Mr. Lynch. I think it was, unquestionably. 

The Court. Was there any complaint made by anybody? 
i Mr. Lynch. We have to complain only to the ultimate 
thing in not delivering the pipe. Let us assume for a 
moment that the Alco Company had some other order 
ahead of it which was more profitable to them and that 
they wanted to get that order out first. All we have to 
show is that they did not give us the pipe when we were 
supposed to get it. Whether it was because of their delay 
iin fixing the shop drawings does not make any difference. 

The Court. We have evidence that the shop drawings 
were approved and sent in on September 10. 

Mr. Williams. There is no point made in the pleadings 
that there was any delay in the preparation of the shop 
drawings. In the second place, it has not been established 
when the Alco Company got the shop drawings. All Mr. 
Dowe has testified is that there was an interview on Au¬ 
gust 20, when it was stated that the specifications would be 
sent the following day. 

By Mr. Lynch: 

! Q. Mr. Dowe, did you send them the specifications that 
day or the next day? A. What is the question, please? 
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Q. Did you send them the specifications on August 20 or 
21, that is, to the Alco Company? A. I sent them either 
the 20th or 21st. 

178 Q. Did you send them blueprints also at that time? 
A. That is right. 

Q. Did you talk to Mr. Firth about the fact that you 
were sending the specifications and blueprints? A. I dis¬ 
cussed with Mr. Firth the details of the pipeline construc¬ 
tion. 

Q. Did you also tell him that you were going to send 
the blueprints and specifications that day or the next day? 
A. Yes. 

Q. Did you do it? A. As far as I recall; I don’t have any 

definite memory of that. 

•> 

Q. The Alco Company prepared their shop drawings 
from the plans and specifications? A. Yes. 

Q. The first shop drawings you received were on Sep¬ 
tember 10, when they came to your desk and when you re¬ 
ceived them ? A. That is right. 

Q. Was there any conversation with Mr. Firth, of the 
Alco Company, on August 20, 1934, with regard to the im¬ 
portance of the starting point with regard to his shop 
drawings, so he would know what shop drawings to pre¬ 
pare first? A. Why, yes, we discussed the starting point. 
The starting point was named as Station 23 plus 20, and 
the pipe was to be fabricated from that point in both direc¬ 
tions, north and south. 

Q. He was to fabricate that pipe first? A. Starting at 
Station 23 plus 20. 

179 Q. Which would mean that the shop drawings 
would have to be prepared for that place first? 

Mr. Hatch. I object to that. 

The Court. That is a conclusion. 

Bv Mr. Lvnch: 

w * 

Q. You would prepare the shop drawings before you 
would prepare the pipe? A. Yes. 

Q. There would be no need to prepare the shop drawings 
for the other side of the river? A. I don’t know what the 
shop procedure would be. 

Q. You as an engineer know that you do not have to pre¬ 
pare all the shop drawings at one time? A. No. 


106 INTERSTATE ENGINEERING CO., INC., ET AL. VS. 

Q. When you received the shoj^ drawings, you received 
them for certain parts or sections, did you not; from time 
to time? A. Yes. 

Q. How many different times did you receive sets of 
shop drawings? A. Why, at least ten times. 

Q. At least ten different occasions. Give us the various 
dates, if you have them here, and just call them off to the 
reporter. A. September 4 is the date of the first letter, 
which was received by me on September 10. 

September 13 is the date of the second letter, received 
by me on the 14th. 

September 17, received by me on the 18th, and 
180 the reply is dated the 19th. 

Q. Excuse me, Mr. Dowe. You did not tell us 
when your reply was to the second batch of shop draw¬ 
ings, which I think were received on the 14th. A. They 
were received the 14th, and tile reply is dated the 14th. 

Q. That is pretty prompt service for the District of Co¬ 
lumbia, is it not? A. I beg your pardon? 

Q. That is pretty prompt service? A. Thank you. 

I have another transmittal dated the 13th and received 
by me on the 18th, and the reply is dated the 19th. 

By the Court: 

Q. This is all in September, now? A. All in September, 
1934. 

September 25, 1934, there was a letter of transmittal, 
and my reply is dated September 28. I do not have a re¬ 
ceipt date on that particular letter. 

September 27 is the date of transmittal, and it is marked 
received on the 28th, and the reply is dated October 2. 

October 9 is the date of transmittal, received October 
10, and the reply is dated October 11. 

October 22 is the date of transmittal. It is received 
October 23, and the reply is dated October 24. 

October 26 is the date of transmittal. It is received on 
the 27th, and the reply is dated the 27th. 

October 31 is the date of the letter. It is received No¬ 
vember 1. The reply is dated November 2. 

That constitutes it. 


181 



DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 107 

By Mr. Lynch: 

Q. Will you kindly look at the first one, the one which 
was received by yon on September 10? Can you tell me 
how many pieces of pipe there were shop drawings for 
submitted at that time? A. There are two drawings here 
that show typical sections of straight pipe for the river 
line and the land line, and there are also drawings here 
which show details of fittings to be attached to different 
sections of the lines. 

Q. That is the first batch of shop drawings? A. That is 
right. 

Q. How long have you been an engineer, Mr. Dowe? A. 
I graduated in 1918. I have been practicing ever since. 

Q. Where did you graduate from ? A. Georgia School of 
Technology. 

Q. Mr. Dowe, how long would it take a competent engi¬ 
neer to prepare shop drawings set forth in this letter, which 
were received by you on September 10, for the plans and 
specifications which were furnished? 

Mr. Williams. I object to that. This is the ground of 
my objection, your Honor: The contract was subject to 
credit approval. There is no testimony yet that the con¬ 
tract had received credit approval and, as a matter of fact, 
the credit terms were still a matter of negotiation. In other 
\vords, under the terms of the contract itself, there is no evi¬ 
dence of a duty to go forward on the part of the plaintiff 
at the time to which this testimony relates. 

182 The Court. When was the credit approval given? 
Does the contract say? 

Mr. Williams. September 20. 

We were simply trying to help them out. We were in¬ 
tentionally going slow. Mr. Schiavi, who is here in court, 
had not entered the picture in the early part of Septem¬ 
ber, and he was the man who provided the financing. 

The Court. The contract did not become effective until 
September 20? 

Mr. Williams. Exactiy, and the contract itself requires 
the credit approval. There is no evidence that the credit 
approval was received at this time. 

The Court. The question is, When was the credit ap¬ 
proval made? 
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! Mr. Lynch. Would vour Honor kindly tell the jury that 
the statements of fact as stated by Mr. Williams and Mr. 
Hatch are not evidence? 

Mr. Williams. I consent to that. 

The Court. But the contract is in evidence, and if it 
shows that September 20— 

Mr. Lynch (interposing). It does not, and I think it 
shows precisely the 31st day of July. 

Mr. Williams. Our contract, not the District contract. 

Mr. Lynch. I have your contract here, and it shows the 
loth of June. 

The Court. When was the credit approval? 

Mr. Lynch. There is nothing on this indicating any 
credit approval. It says, “Accepted the loth day of June.” 

We may as well get to the question of the credit 
183 approval and get it threshed out right now, as long 
as they have brought it up. 
i The Court. The jury may be excused until 1:30. 

(The jury was excused until 1:30 o’clock p. m., and left 
the courtroom.) 

(Counsel for both sides approached the bench, and a dis¬ 
cussion ensued which was not recorded, after which a re¬ 
cess was taken until 1:30 o’clock p. m. of the same day.) 


After Recess 

I The proceedings were resumed at 1:30 o’clock p. m., at 
the expiration of the recess, the jury having returned. 

Thereupon Ray M. Dowe, the witness on the stand at 
the time of taking the recess, resumed the witness stand, 
and the following occurred: 

Mr. Williams. May I state my objection to the question 
again, as follow? 

Mr. Lynch. I object to his restating it. He stated it once 
for the record, and that is the end of it. 

The Court. You bad better state it again. 

Mr. Williams. First, that the defendant has failed to 
show’ that there was ever the credit approval required by 
the contract. Second, that the pleadings specifically make 
the basis of the complaint the delay after receipt of the 
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order and approval of the shop drawings. That is repeated 
at least twice in section 9 of the pleadings. 

184 Third, that there is no contract provision with 
respect to the preparation or imposing the burden 

of going forward, with respect to time, upon the plaintiff 
as to the drawings. 

Under those circumstances, I think this attempt to intro¬ 
duce any question of the preparation of the shop draw¬ 
ings— 

The Court (interposing). The first ground of your ob¬ 
jection was what? 

Mr. Williams. That is has not been shown that the 
credit approval was obtained prior to September 20. Sec¬ 
ond, that the pleadings make the issue, “delay after ap¬ 
proval of shop drawings,” and not any delay in leading 
up to the approval of the shop drawings. Third, that the 
contract does not contain any requirement with respect to 
time, with respect to the plaintiff, as to the preparation of 
the shop drawings. 

Mr. Lvnch. Would vou be kind enough to look at Plain¬ 
tiff’s Exhibit No. 1? 

Mr. Williams. Have you ruled on it, your Honor? 

Mr. Lynch. I understand your Honor ruled with them. 

The Court. Yes, the objection is sustained. 

Bv Mr. Lvnch: 

Q. Mr. Dowe, that is a contract, is it not (handing a 
document to the witness) ? A. That is a contract between 
the District and the Interstate. 

Q. Will you look at the last few pages of that and tell 
me whether there was a bond executed with relation to 
that contract? A. Yes. 

Q. What bonding company was it? A. New Am- 

185 sterdam Casualty Company. 

Q. What was the date of the approval and accept¬ 
ance of that bond? A. July 31, 1934. 

Mr. Lynch. If your Honor please, I ask leave at this 
time to read to the jury a part of the bond. 

This bond, ladies and gentlemen of the jury, is a two-page 
affair, and I want to read part of it to you. 

Mr. Williams. I object to this. There is not any ques¬ 
tion about the bond; it is admitted by the pleadings. 
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The Court. He wants to read it to the jury. 

Mr. Lynch. I just want to read a couple of sentences. 

(Mr. Lynch read excerpts from the bond to the jury.) 

Mr. Lynch. I submit that in view of this bond— 

Mr. Hatch (interposing). 1 object to it, if your Honor 
please. 

Mr. Lynch. Just a minute. (Continuing:)—dated July 
31— 

The Court (interposing). What is before the Court? 

Mr. Lynch. I am now making a motion that your Honor 
set aside your prior ruling, because there cannot be any 
question of credit when a bond of $183,000 is given by a 
bonding company which is acceptable by the District of 
Columbia and by this Court, where they agree and obligate 
themselves to pay for all materials and labor. There can¬ 
not be any question of credit. 

The Court. It is a question of the contract, is it not? 

Mr. Lynch. I submit not, if your Honor please. They 
cannot come in here now, when they have a bond. 
1S6 At the time Mr. Dowe and Mr. Firth were out on 
the job, looking it over, they had a bond at that 
time, agreeing to indemnify them. 

Your Honor is familiar with government contracts, the 
same as you are familiar with the fact that a bond has 
to be given to the Court from time to time. 

I submit that the plaintiff cannot come in here now and 
say that, where they have not produced a sign of one word 
or letter in which they have said that it was because of the 
fact that they were afraid of losing the money that they 
did not fabricate the pipe. They do not say that in their 
letters. 

It is true that they were attempting to arrange some 
credit terms and did arrange some, but the terms of the 
contract were, and I now read— 

The Court (interposing). What is the date of that bond? 

Mr. Lynch. The date of this bond is July 31, 1934. 

The Court. What were the terms? 

Mr. Lynch. The terms are, net cash thirty days, or as 
otherwise mutually agreed. 

With this contract signed by the defendant, couldn ’t 
they come back on this bond if they could show there was 
no other mutual agreement between the parties? 
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The Court. If they furnished the goods. 

Mr. Lynch. They indemnified it by a bond, so I submit 
to your Honor that your Honor should permit this line 
of questioning at this time, in order to show that there 
could not be any possibility of a delay on the ground of 
credit, when they had a bond which was satisfactory to 
the District of Columbia. 

187 Mr. Williams. Will you Honor hear me on that 
point for a moment? 

The Court. Yes. 

Mr. Williams. Of course, it is very easy to talk about 
these bonds, but the experience of our company, supplying 
materials to contractors, has been that it is very difficult to 
collect on a bond— 

Mr. Lynch (interposing). I object to that, if your Honor 
please. 

Mr. Williams. I did not interrupt you. 

Mr. Lynch. I know you did not, but I submit that is 
an improper statement to make. 

The Court. I do not know. 

Mr. Lynch. I submit it is. 

The Court. He is not bound by your statement. You 
say the bond closes the whole business. He says it does not. 

Mr. Lynch. He is attempting to say what the experience 
of the bonding companies is. 

Mr. Williams. I want to explain it. 

Mr. Lynch. 1 say he cannot explain a written contract. 

Mr. Williams. You have done it. 

Mr. Lynch. I am going on the records here. 

Mr. Williams. So am 1. 

Mr. Lynch. I object to a statement of that kind. 

Mr. Williams. We are not bound to think that these 
people are financially responsible merely because some 
bonding company goes along. We have got to get our money. 
The mere fact that there was a bond does not mean 

188 we are going to get our money. We are entitled to 
be satisfied as to the credit position, and that clause 

was put in the contract for that particular purpose. We 
did not have this credit approval until September 20. We 
are entitled to rely upon our contract and not be bound 
by our bonding company. 

The Court. When did you fix the credit approval? 
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Mr. Williams. That is when we agreed on the terms that 
we would ship on the basis—May I have the letter of Sep¬ 
tember 20? 

Mr. Lynch. W"e promised Mr. Dowe that we would let 
him go at a quarter of two. 

The Court. You may ask him a question. 

Mr. Lynch. I am asking your Honor now to strike out 
your prior ruling—that is my motion—which will permit 
me to show a delay and which will show that the pipe— 

The Court (interposing). You can show the facts. I do 
not object to your showing the facts. 

Mr. Hatch. There is one additional point. This bond 
runs to the District of Columbia. It is conceivable that 
the District of Columbia would use all the penalty under this 
bond and leave nothing for a material man. The bond is 
for the performance of this contract, to lay this pipe and 
keep it in repair for a year. That is what the $180,00 bond 
is. Where would the material men be? 

The Court. I will reserve the ruling and let this witness 
get away. 

Mr. Hatch. You reserve the ruling on the motion? 

The Court. Yes. 

Mr. Lynch. Would you read the last page, where 
189 they specifically agree to indemnify and pay for all 
materials and labor in the transaction of the work? 

The Court. That is, labor up to a certain amount of 
money. 

Mr. Lynch. It is for the full amount of the contract, 
$183,545. That is even a lot of money, I imagine, to a New 
York lawyer. 

Do you want to leave these papers here in the custody 
of the Clerk? We will need them a little later. 

The Court. Can you complete your examination? 

Mr. Lynch. No, I cannot complete my examination now. 

(The witness left the stand.) 

The Court. With respect to the matter that you pre¬ 
sented before me on your motion, it seems to me, on the 
face of the contract, that it did not become a contract until 
two things happened: One was that you got the accept¬ 
ance of the Interstate Company, and second, that the credit 
approval be given. I do not think you could have com- 
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pelled them to pay anything to you unless the credit ap¬ 
proval was on there. 

Mr. Lynch. I submit that your Honor’s interpretation of 
that is erroneous. I wish specifically to indicate that I 
think the contract, by its own terms, states the contrary. 
Of course, lawyers have a perfect right to state things in 
the alternative. The terms are, net cash 30 days. They 
could have paid all cash if they wanted to, if they agreed to 
that, or they could have had it under credit terms. 

The Court. He said, “My acceptance is subject to the 
credit approval.” 

Mr. Lynch. He said that on the one he produced 
190 here, but he did not say that on the one we produced 
here. 

Mr. Hatch. That is an original one and in evidence. 

Mr. Lynch. We have one all filled in and typed in here, 
even with the date and the man who signed it. 

Mr. Williams. You were careless about conforming your 
copy with the original. 

Mr. Lynch. Maybe someone was careless about conform¬ 
ing the original. What are the words that are indicated! 

The Court. “Subject to C. D. approval.” I assume that 
is credit department approval. 

Mr. Lynch. I submit that they cannot write into the con¬ 
tract—the time does not appear—matters which would at¬ 
tempt to limit the contract. Let us assume for a moment 
that after this paper was signed the Interstate Engineer¬ 
ing Company should have decided to buy the pipe from a 
concern in Philadelphia and they did buy it because they 
could get it a little cheaper. What would be the Alco Prod¬ 
ucts Company’s then, when they would come into this Court 
and say, “You should have bought your pipe from us, be¬ 
cause we agreed to sell it to you at a certain price and you 
accepted at a certain price”? 

The Court. They could not have said that unless the ac¬ 
ceptance was made first. 

Mr. Lynch. It says, “It is hereby understood and agreed 
that if you are awarded the contract for this steel pipe line 
that you will purchase the pipe and appurtenances from 
us at the prices quoted above and that we in turn will fur¬ 
nish and deliver the pipe and appurtenances in accordance 
with the specifications above referred to and subject to the 
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approval of the Commissioners of Washington, D. C. 

191 Our respective signatures in the spaces provided 
below will constitute acceptance of this agreement 

and' make this agreement a contract between us, subject to 
the terms above mentioned.” 

; The terms mentioned above are net cash, 30 days, or as 
otherwise mutually agreed. 

The Court. It says below that that it is subject to fur¬ 
ther approval. 

Mr. Lynch. I submit not, that under the statement I 

have just read they could and would sue us for the profit 

thev would have made on this transaction. 

* 

The Court. They would not recover before me unless 
they proved that it was approved. 

i Mr. Lynch. If your Honor please, it is necessary that 
there be certain papers here. If your Honor wants me to 
put Mr. Schiavi on the stand, with the right to recall him 
after Mr. Dowe completes his testimony, I can do so. 

The Court. All right. 

Thereupon Vincent Schiavi was called as a witness and, 
having been first duly sworn, was examined and testified 
as follow’s: 

Direct Examination 

Bv Mr. Lvnch: 

• * 

Q. Mr. Schiavi, your full name is Vincent Schiavi? A. 
That is right. 

Q‘. You are the vice-president of the Interstate Engineer¬ 
ing Corporation? A. Yes, sir. 

192 Q. Are you the person w’ho had charge, for the 
Interstate Engineering Corporation, of the laying of 

this pipe line across the river that we have been talking 
about? A. Yes, sir. 

Q. How long have you been in the contracting business? 
A. You mean for myself? 

Q. Yes. A. Since 1921. 

Q. 1921? A. Yes. 

Q. Have you done work in various parts of the country? 
A. Yes. I did v’ork for the Government, building the U. S. 
Veterans Hospital in Massachusetts, in New r York, and also 
I v*as one of the contractors on the Memorial Highway be¬ 
tween the Memorial Bridge and Mount Vernon in 1930. 



DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 115 

Q. Is that the Mount Vernon Highway? A. I was the 
first contractor. I did all the grade and the small bridges, 
and from then I paved the dual highways in Maryland and 
Delaware. 

Q. Are you doing work for the District Government? A. 
Yes. I have a contract for the K Street bridge, K Street 
and Rock Creek, Northwest. 

Q. Down by the Lincoln Memorial? A. Above the Lin¬ 
coln Memorial. 

Q. Where K Street crosses over the Parkway? A. That 
is right. 

Q. Now, did you have any talk with Mr. Lockwood about 
this contract in the late summer of 1934? A. Tt was some¬ 
time, I believe, right after the middle of September, 
193 1934, which Mr. Carozza and I called on Mr. Lock- 

wood to find out what was the status at that time of 
the pipe, and he assured me that the pipe was being fabri¬ 
cated and it would be just a matter of a few days when 
shipment would begin, and that was the nature of the con¬ 
versation. 

By the Court: 

Q. What was the date of that? A. Right after the 15th 
of September. 

By Mr. Lynch: 

Q. I will show you this letter and ask you if that re¬ 
freshes your recollection as to the date. Read the letter 
all the way through first (handing a paper writing to the 
witness). A. (After examining the paper writing in ques¬ 
tion) Well, it was after this letter. 

Q. How much after that letter? A. I would say a good 
week after this letter. 

Q. Did Mr. Lockwood tell you at that time that the pipes 
were being fabricated? A. They were being fabricated. 
That’s the very words he used. 

Mr. Lynch. This has been marked for identification— 

Mr. Hatch (interposing). What was the date of that 
letter? 

Mr. Lynch. September 7. 

Mark this in evidence. 

The Court. Do you offer it in evidence? 
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Mr. Lynch. Yes. 

194 The Court. Very well. 

(Defendant’s Exhibit 1, previously marked for identifi¬ 
cation, was received in evidence.) 

Mr. Lynch. I should like to read a paragraph of this 
letter. 

Mr. Hatch. If any of it is going to be read, I suggest 
that all of it be read. 

Mr. Lynch. I will be glad to. Did you want me to read 
off the form? 

Mr. Hatch. Just the body. 

(The body of the letter dated September 7, 1934, was 
read to the jury.) 

The Court. Let me see that letter, please. 

Mr. Lynch. Yes, sir (handing the paper writing in ques¬ 
tion to the Court). 

By Mr. Lynch: 

Q. Mr. Sehiavi, were the material men and laborers paid 
on this job? 

Mr. Hatch. I object. 

Mr. Lynch. Ho said possibly the bond was not sufficient. 
I want to show that every material man and laborer was 
paid. There is no claim against this bond. 

The Court. If anybody was not paid, I suppose that 
person had the means of getting paid. 

Mr. Lvnch. I want to show that the contingencv— 

The Court (interposing). The question is whether these 
people were paid or not. 

Mr. Lynch. They raised the point that possibly $183,000 
i would not have been sufficient. 

195 The Court. It was approved, so they cannot say 
they did not approve the contract. It is just a ques¬ 
tion of saving time. 

Mr. Lvnch. It would not have made anv difference if 
» % 

i there were no terms at all, because the bond protected them. 
I want to show that the bond would have protected them in 
this case. 

i The Court. Whether it did or did not would not make any 
difference, because the question is as to when the contract 
was completed. 
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Mr. Lynch. Does not your Honor say, as a matter of 
law, that this bond did protect the Alco Company, because 
they were material men? 

The Court. I suppose it did. They sent the goods. They 
cannot say that they did not accept the contract. They can¬ 
not say now that they were not protected by the bond. 
They did accept the contract. 

Mr. Lynch. I will ask permission to ask the question 
that this is the only suit under this bond, under this con¬ 
tract— 

Mr. Hatch (interposing). We will admit that. It is in 
the record. 

The Court. I will overrule that. It is immaterial, be¬ 
cause it does not make anv difference how many others 
there were. They have got to make out their case here and 
you have got to make your defense here. 

Mr. Lynch. All right. 

Bv Mr. Lvnch: 

* » 

Q. Mr. Schiavi, did anyone tell you that they were 
196 not going to ship you the pipe because of no credit? 

A. Never. 

Q. Did you talk to Mr. Lockwood from time to time, urg¬ 
ing him to have the pipe shipped down as quickly as pos¬ 
sible? A. Outside of the day when I talked to him in his 
office, T have not talked to him. 

Q. When were you ready to receive the pipe? A. That 
was the day when I went up to see Mr. Lockwood. 

Q. When was that? A. About the middle of September. 
That was before the 15th or slightly after that—the early 
part or the last part of September. 

Q. Did you receive some word about the first part of 
October that there was a possibility of the pipe being avail¬ 
able? A. Yes, and that is the reason I sent Mr. Harris to 
Washington. 

Q. Was an office rented here? A. He did, yes. 

Q. At your direction? A. That is right. 

Q. And the storage yard? A. That is right. 

Q. I will ask you whether or not you ever saw this order 
signed by Mr. Harris before it was signed by him. I refer 
to the order for the tee and nipples (handing a paper writ- 
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ing to the witness). A. For the $600. I had not seen 

197 it before, no. 

The Court. Did the witness testifv about the state- 
ment made to the effect that, “I have informed you 
that your pipe is being fabricated, so there is being no de¬ 
lay while the negotiations are under way”? What nego¬ 
tiations were they? 

Mr. Lynch. Do you want me to ask the witness? 

The Court. Yes. 

Mr. Williams. May I make one objection to this witness’ 
being asked that question, because this witness was not in 
the Interstate Engineering Company at the date of that 
letter. 

The Court. And he does not know anything about it? 

Mr. Williams. All he knows is what he was told. 

By Mr. Lynch: 

Q. "When did you first talk to Mr. Carozza about doing 
the work in this case? A. August 29. 

Q. August 29? A. That is right. 

Q. You were familiar with this? A. Yes. 

The Court. To whom is that letter addressed? 

Mr. Lynch. To Mr. Carozza, of the Alco Products Com¬ 
pany. 

The Court. Was he with the company? 

Mr. Lynch. Oh, yes. 

The Witness. I w*as negotiating with Mr. Carozza. 

By the Court: 

Q. You were negotiating with Mr. Carozza ? A. Yes, and 

I had to know’ evervthnig that went on. 

198 Mr. Williams. May I ask a preliminary question ? 

Bv Mr. Williams: 

Q. Didn’t you later draw up a contract with Mr. Carozza 
with respect to your coming in w’ith the company? A. No; 
that w’as an agreement with Mr. Carozza on the splitting 
of the net profits. I can explain that. Mr. Carozza laid 
out all the facts to me to interest me to go in the job, so I 
w’as very familiar from this date on. 

Mr. Williams. I will withdraw’ the objection. 

Mr. Hatch. I think, as a preliminary question, you ought 
to have Mr. Carozza state wrhether or not that is correct. 
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The Court. He said he had negotiations with him. 

Mr. Lynch. He was familiar with what was going on. 

The Witness. Yes, since August 29. 

The Court. He did not say when he came into the com¬ 
pany. 

Mr. Lynch. It would not make any difference when he 
came in if he said he was familiar with this. 

I do not know whether there is any other correspondence 
about this or not. Do you recall, Mr. Hatch? 

Mr. Hatch. There was ample correspondence. This re¬ 
fers to the Hudson people coming in and guaranteeing the 
performance of Carozza. They are all credit negotiations. 

Mr. Lynch. The first one is that there was a possible 
deal being made between the Hudson Supply Company and 
the Alco Company whereby the Alco Company was to be 
given a percentage for supplying the pipe— 

Mr. Hatch (interposing). The Hudson Company was 
going to guarantee payment of the pipe. 

Mr. Lynch. And was to be substituted— 

199 Mr. Hatch (interposing). They could not get to¬ 
gether on the deal. 

Mr. Lynch. It was a deal between the Alco Company 
and the Hudson Company. 

Mr. Hatch. It was a deal between Interstate and Hud¬ 
son, and we were the ones who wanted to be sure of getting 
the money. 

Mr. Lynch. He says in here, “I have informed you that 
the pipe is being fabricated, so there is being no delay while 
the negotiations are under way.” 

Mr. Hatch. As to whether or not there would be a sub¬ 
stitution or handling of this matter in a little different way. 

The Court. Was that negotiation with the Hudson Com¬ 
pany or with the other company? 

Mr. Lynch. Apparently it was between the Alco— 

The Court (interposing). Suppose you go on. 

The Witness. I can explain that. 

Mr. Lynch. It is immaterial. The Hudson Company is 
not in the case, so there is no use bothering with it. 

By Mr. Lynch: 

Q. I show you Defendants’ Exhibit No. 5 and ask you to 
look at the right lower corner, where the connection of the 
Eleventh Street main is with the K Street main, then the 
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detail drawing which is just above it and a little to the 
right of what I wall call, for want of a better word, a joint; 
is that right (indicating on a map) ? A. It is a connection, 
really. 

200 Q. Do you know about that sort of things? Do 
you understand this? A. I do, yes. 

Q. It brings you to this connection right here (indicat¬ 
ing) ? A. Yes. 

Q. That is indicated as a 30-inch three-way branch? A. 
In other words, it is called a 30-inch three-wav branch or 
a tee, and almost everyone is familiar with a tee on a pipe. 

Q. This indicates a pipe on K Street. A. That is the 
existing main which was furnishing w'ater across the Penn¬ 
sylvania Avenue bridge. 

Q. From K Street ? A. From K Street it goes to Penn¬ 
sylvania Avenue, Southeast. 

Q. This is K Street here (indicating). A. Yes. 

Q. This is the pipe coming here (indicating). A. Yes. 

Q. And the three-way connection here (indicating), show¬ 
ing that one went this wav, one went this wav, and a new 
one went this way (indicating) ? A. You cut the pipe line. 
This (indicating) is the K Street pipe line, feeding water 
to Pennsylvania Avenue. We are building a new line here 
(indicating). You tear up one length pipe and you place 
i a tee so the stub of the tee fits our line and the other tw^o 
branches to let the water go through. In other words, it 
would be impossible to put the line in service if that tee 
was eliminated. 

201 Q. Under item 3-A of the contract, the first one is 
one tee, two short nipples. I will ask you if that is 

the item which you have just indicated on Defendants’ Ex¬ 
hibit No. 5. A. This (indicating), gentlemen, is the very 
first item. That item 3 reads, “One tee, two short nip¬ 
ples.” The tee is the one which I have just described to 
you, which goes to two parts on K, one on Eleventh. The 
two nipples—one was necessary to put between the tee 
and the first valve. Then the valve would come next, nat¬ 
urally, and then the first length pipe, which is referred to 
&s S. A. 51, with another little small tangent tee attached 
to it, would be the very next step, and so on and so on. 
Then you go another thousand feet and put in another 
valve and repeat the same thing. 
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Q. Is the tee which is mentioned in the first item the 
same tee which you have indicated on the map? A. That 
is right. They were the only nipples furnished. 

By Mr. Hatch: 

Q. You say that was the only nipple furnished? A. There 
was another one; that was a reducing nipple. 

By Mr. Lynch: 

Q. I will show you this paper, which was signed by Mr. 

Harris. Read it over carefullv as to what was ordered 

* 

there. Just take your time (handing a paper writing to 
the witness). A. (After examining the paper writing in 
question) This just naturally describes the tee. 

202 Q. Have you read it? A. Well, I am reading it. 
Q. You read it all. I want to ask you a question 

about it. A. Yes. 

Q. Is that the same tee which you identified here in De¬ 
fendants’Exhibit No. 5? A. Yes. This tee was used there. 
Q. The same one? A. That is right. 

Q. Is it also the same tee which is mentioned in Plain¬ 
tiff’s Exhibit No. 1-B, under item 3-A, one tee and two 
short nipples? A. Yes, sir. 

Q. Mr. Schiavi, the evidence here shows that the first 
pipe arrived on November 27, 1934. I will ask you whether 
or not it was necessary, because of the date on which the 
pipe did arrive, to install heating equipment and to acquire 
certain materials in order to gunite the pipes. 

Mr. Williams. 1 object on the ground that there is no 
evidence that he is qualified to testify on that. 

The Witness. 1 am qualified. 

Bv Mr. Lvnch: 

V t 

Q. Are you familiar with guniting? A. Yes. 

Q. How long have you been interested in doing concrete 

work? A. For the last 28 vears. 

%> 

Q. How long? A. Twenty-eight, in all capacities. 

203 Q. Did you later construct the dual concrete high¬ 
way? A. I had some experience when I had to mix 

concrete by hand, also. 

Q. Guniting is what? A. Guniting involves only sand 
and cement, which the first time I did guniting 'was in 1917, 
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when we were building the munitions plant for the wartime 
and which I was put in charge of a three-niillion-dollar 
plant. The first gunite was put up as a cheap wall. In 
other words, you put a screen up between the walls and 
then just put sand and cement through a gun and just 
squirt right through, with enough water to make them stick. 

That is why the District specified gunite lining on this 
pipe. It would save money. Naturally, we got paid so 
much a foot. I am very familiar with the way it is applied. 
In fact, T applied it myself before I put it up. 

Q. Is there any necessity for applying gunite at a cer¬ 
tain temperature or having the temperature at a certain 
degree at the application of gunite? A. Well, almost any¬ 
one familiar with the concrete products will agree that your 
temperature best suited for concrete is anywhere from 60 
to 75 degrees. If the temperature is awfully hot you have 
to provide wetting process, like burlap and wet it to keep 
it from cracking. If it is below 45 degrees you would not 
be allowed to put it in at all. That is in the specifications, 
even if you like it or not, unless you make provisions to 
bring the temperature up. 

204 Q. Mr. Schiavi, be sure and speak very slowly, be¬ 
cause the reporter wants to get precisely what you 
saw A. I will trv to. 

• w 

Q. You have got to do it; and I want the jury to hear 
you also. 

Mr. Schiavi. after the pipe was received was it necessary 
to install heating equipment to protect the guniting? A. 
Yes, sir. 

Q. When was that installed; do you recall? A. Yes, sir. 
That was installed the very first part of December. 

Q. For how long a period of time was it maintained af¬ 
ter it was installed? A. It was put in operation the 13tli 
of December and maintained in operation. The 20th day 
of February it was discontinued. 

Mr. Hatch. Is that the gunite equipment? 

Mr. Lynch. He said, heating apparatus to protect the 
gunite equipment. 

Bv Mr. Lvnch: 

• • 

Q. What did that equipment consist of? A. A small 
boiler and a series of pipes. You will take into considera- 
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tion the dead weight; and those pipes, if you please—Let 
me have that photograph, and I can describe them better, 
how this pipe was being coated; that photograph marked 
No. 1, Mr. Lynch. I will just look at it. You can hold the 
photograph. You can see from this photograph. 

Q. Do you w’ant the jury to see this? A. Yes; so they 
can follow me. 

205 Mr. Lynch. I will offer it in evidence, then. Was 
that taken on this job ? A. Oh, yes. That is the first 

picture, marked No. 1. I took it myself. 

Mr. Lynch. I offer it in evidence. 

(Photograph referred to by the witness as No. 1 was 
marked Defendants Exhibit No. 8 and received in evi¬ 
dence.) 

Bv Mr. Lvnch: 

Q. When w’as that taken? A. This picture was taken in 
the early part of December. It is at M Street just east of 
11th— 

Q. Excuse me. In the foreground here, where that man 
is leaning over, is that wire? A. Yes, sir; that is wire 
mesh that w*e put on the pipe; yes. Can I describe it? 

Q. Wait until they see the picture. Let me ask you at 
this time: If this picture w*as taken the first part of De¬ 
cember, the heating equipment and apparatus had not been 
arranged yet, had it? A. Yes. By looking toward 11th 
Street you will spot a smokestack, and right in the center, 
the boiler w T as in the ground, and the smokestack was about 
8 feet higher than the platform. 

Q. Just show’ it to the jury, whatever you want to show 
them about it. A. If you look away back you will notice 
that some of the pipe is coated the day before, covered with 
tarpaulin. Ten or twelve pipe w’ere uncovered temporarily 
to do the wrork; and here (indicating) you see a bunch of 
tarpaulin and blankets, and that was put on immediately 
after the coating. 

206 Q. Where w’ere the heating pipes? A. The heat¬ 
ing pipes are under this platform, under the timber 

skids, about 2 feet above the ground, to facilitate rolling 
this pipe. This pipe is coated first with wire and then a 
first coat of gunite, and then they are left 48 hours, and 
then recoated again. The District of Columbia didn’t want 
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it in one operation because they were afraid of honeycomb 
or spots, so they allowed just a small number of them coated 
and allowed them to be there for 48 hours, and then thev 
are turned over and given another coat. 
i The Court. Is he talking to you gentlemen or to the 
jury? 

By Mr. Lynch: 

Q. Talk slowly. Go ahead. And then you have to put on 
a second coat? A. Yes. That is the reason we have to put 
them above ground where they can be turned. This (indi¬ 
cating) is supposed to be occupied by a coupling, the two 
ends of the pipe, so that they gunite this place (indicating), 
where the pipes were allowed to revolve during this proc¬ 
ess, and so the wire had to be folded back, so that later on, 
when the pipes were put together, this netting could be 
brought back to another piece of netting and wired to¬ 
gether. And that was the work which eventuallv destroved 
all our canvass, all these operations. I might as well ex¬ 
plain that to save time. 

Q. Let me ask you one question now. After you put the 
gunite on, or, rather, concrete by the gunite process, on the 
open pipes, thev would be raised up from the ground ? A. 

Yes. 

207 Q. You would have the tarpaulin over top of them 
i and the heat underneath them? A. Yes. 
i Q. And that would keep them at a certain temperature? 
A. About 45 to 55 degrees. I have not seen it get any 
higher than that. 

Q. Is there anything more about this picture that you 
wanted to say? A. I want to say this now to save time. 
This pipe, from the very first day we started until they 
were gotten into the ground, which wouldn’t be a matter 
of 14 da vs, but a matter of 20 da vs, because vou had to coat 
them in two operations—each operation would wait 48 
hours, and then the men would grab it; and you can realize 
how long it would take. 

i Q. After the pipe is gunited, then it is taken and put into 
the excavation ? A. Xo. After it is gunited it is left on the 
very spot where the last coat of gunite has been given, for 
1 14 days. That is known as the curing period. 
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Q. And then it is taken and put into the ground? A. 
Then you can do what you please: you can put it in the 
excavation or store it. 

Q. If these pipes had arrived in September, would it 
have been necessary to have had the boiler and heating 
equipment there? A. According to the specification it is 
necessary after November 15. 

Q. You actually worked on these pipes up until 

208 the 13th of November, before you put in the heating 
equipment, did you not? A. We would have been 

able to work up to the 15th of November before we would 
be compelled to put in heating equipment, had we had the 
pipe. 

Q. If they had been received in time you would not have 
had the necessity for having this equipment of heating? 
Mr. Williams. I object to that question. 

The Court. It is obvious, is it not? 

By Mr. Lynch: 

Q. Mr. Scliiavi, to what expense were you put by reason 
of that? First, let us take the tarpaulin. How many square 
feet was purchased, if you remember? A. There was one 
order alone of 10 or 12 new tarpaulin, 20 feet square—that 
is, 20 in either direction. I then sent from Delaware, which 
is my headquarters, at least four 20 by 30. I had used them 
in covering up cement in my operations, and I didn’t need 
it any more there. So I sent it to help Mr. Harris, and, 
I believe, about a hundred blankets. These blankets were 
all made of burlap, special blankets. But you have the bills 
there showing those blankets. 

Q. What would be the cost of the tarpaulin? A. The 
tarpaulin varies. 

Q. What was it then? A. It was between 8 and 10 cents 
a square foot. 

Q. How many square feet did you send down? A. I sent 
down three or four 20 bv 30’s, and all the blankets. 

Mr. Lynch. For purposes of the arithmetic of it, 

209 if your Honor please, may I say that twelve 20 by 
20 pieces of tarpaulin is 4,800 square feet which, at 

814 cents a square foot, is $396. We are claiming $300 even 
on that; and it does not include the three pieces of 20 bv 30. 
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By Mr. Lynch: 

1 Q. What about the boiler? A. The boiler was purchased 
here in Washington. I believe it was a second hand boiler. 

Q. What did it cost? A. I believe Mr. Harris paid $100 
cash for it. 

Mr. Williams. I move to strike that out, if he does not 
know of his ow r n knowledge. 

By Mr. Lynch: 

i Q. Do you know whether or not it was paid for? A. I 
gave him the monev. 

Q. Did you pay the man that sold it to you? A. I paid 
it to Mr. Harris. He handled the money through me. I 
had to pay all the money. 

Mr. Williams. T move to strike that out. 

The Court. It is what it cost him. 

Mr. Lynch. Certainly that is proper. 

Bv Mr. Lvnch: 

i Q. What about the pipe, Mr. Schiavi? A. The pipe was 
bought locally, I believe, with the exception of a few pieces 
which came from Delaware which we used in line with our 
paving, and I have eliminated the pipe line in my paving 
operation. We had 24,000 feet of pipe. Some was bought 
here locally. 

210 Q. You had how many feet of pipe? A. To put 
in the entire grillage under this platform, as I said 
before, it was stretched almost to 300 feet outside of the 
Pennsylvania track, and 100 feet wide off M Street near 
the Gas office. 

Q. How many feet of pipe do you say you had there? 
A. I can’t say. We had to have plenty to get the pipe be¬ 
fore— 

Q. How much did that pipe cost you? A. I would state 
the value of that pipe alone is over $200. 

Mr. Williams. I object to the answer as not responsive. 
The question was as to the cost and he answered as to the 
value. 

By Mr. Lynch: 

Q. Did you furnish it or did you buy it? A. Some was 
bought and some was furnished. 
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Q. Can you tell how much was bought and how much was 
furnished? A. I believe we bought over $200 worth and 
furnished some of the rest of it. 

Q. How much was the value of what you furnished from 
Delaware? A. I would sav the value of that which I fur- 
nished was not large. I wouldn’t say it was more than 25 
or 30 dollars. 

Q. Was it necessary to have people operate this boiler? 
A. Naturally you had to keep steam on it, just a low head 
of steam, all dav long when it was cold. 

Q. W as it necessary to have it going 24 hours? A. When 
the pipes were being gunited; yes. 

211 Q. How many men did that take? A. We couldn’t 
work any more than eight hours, or we would be sub¬ 
jected to a heavy fine. So naturally we worked them eight 
hours a day. 

Q. For how long a period of time did you have these men 
working; how many days? A. Some days— 

Q. No; how long a period of time? A. From December 
13 to Februarv 28, with some davs off. Naturally thev were 
not there every day; just when it was necessary. I would 
say they were there over forty days, between forty and fifty 
days, actual working days. 

Q. How much did those men get ? A. The common labor 
which took care of the fire at night got 45 cents an hour, and 
in the daytime 1 was given to understand they had to use 
a licensed engineer, who I believe got 90 cents an hour. 

Mr. Hatch. T object to that answer and move that it be 
stricken. He says he understands that. He either knows 
or does not know. 

The Witness. I understand that is what they paid the 
engineer in the daytime. 

Mr. Hatch. Yon actually did pay him 90 cents an hour? 

The Witness. Yes. The day man was paid 90 cents an 
hour, while the other fellow was paid 45 cents an hour. 

Mr. Lynch. That is better than the law business. 

Bv Mr. Lynch: 

Q. Mr. Schiavi, will you fix the date when you were ready 
to receive this pipe and work with it if it had been 

212 here? A. We would have been ready to start the 
guniting the day on which it arrived in Washington. 
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Q. That was October 6? A. And we would have been 
ready to go to work. 

Q. Would you have been ready before that time? A. Oh, 
yes; two weeks before that. 

Q. September 15? A. The last part of September. No; 
I couldn’t be ready on September 15. That is, I couldn’t. 
Your company probably could, but not me. 
i Q. Were you in touch with these people about when this 
pipe would be received ? 

Mr. Williams. I object to that question. 

Mr. Lynch. I will withdraw it. 

By Mr. Lynch: 

Q. Mr. Schiavi, as a result of conferences had between 
you and the company officials and Mr. Carroza did you 
bring Mr. Harris or send him here to the District of Col¬ 
umbia to be here to receive the pipe? A. Yes, sir. 

Q. Were you prepared to send him here before the first 
week in October if you had received work that the pipe was 
about ready to be delivered ? A. Yes, sir. 

Q. How much before October 1st would you have been 
ready to send him here? A. Two weeks. 

Mr. Hatch. Before October 6? 

213 Mr. Lynch. No; before the first of October. 

The Witness. Before October 6th. 

Mr. Hatch. Two weeks before October 6th? 

The Witness. Yes. 

Mr. Hatch. It is a difference of six days. 

1 The Witness. All right. Don’t fuss about that. 

Mr. Hatch. It might make a lot of difference. 

By Mr. Lynch: 

Q. Were you required to have additional burlap blankets 

! in regard to this process of guniting? A. Well, yes, we 

did have to cover up the pipe for the curing period satisfac- 

torv to the District authorities so as to be able to move that 
* 

tarpaulin to keep on guniting. Otherwise we would have to 
just gunite two or three days and lay off ten days. 

Q. What was the cost of that burlap that you used on this 
job? A. The original cost, I believe, was $465. You have 
the bills there, Mr. Lynch. 

Q. One hundred and sixtv-five dollars? A. Four hundred 
and sixty-five dollars. 
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Q. Was all of that used on this job? A. It was all bought 
here in Washington and was destroyed. They got all moldy 
after the job and you couldn’t salvage a thing. 

Q. Were you able to use the tarpaulin afterwards? A. 
Some small amount was used to cover up a joint, but never 
used for anything else; some small pieces which had not 
been all tore up. 

214 Q. Was there any value to the heating equipment 
you had here after it was used? A. I believe Mr. 

Harris must have sold the boiler. Whatever value he got, 
that was the salvage. The pipe would be given aw T ay, be¬ 
cause it involved a series of tees and branches, and it was 
so hard to take apart at all, that he gave it to someone for 
removing from the site. But the boiler I believe he got 
some refund on. 

Q. Were you required to keep and maintain equipment so 
that you could have it ready to use on this site, and thereby 
lost the value of it? A. That is just common sense. I had 
to have equipment ever since two weeks before October 6th 
to be able to handle this job properly to avoid paying a 
heavy penalty on the contract time. 

Q. What was the fair rental value of that equipment? A. 
Some equipment I leased. I had on hand two cranes. I 
gave the gentlemen of the jury the capacity and the value 
of it. One was a 15-ton and the other had a capacity of 12 
tons. It was necessary to handle these pipes, pipes weigh¬ 
ing just about 8 tons each. You have to have a crane, or 
some one will be killed. I had a large air-compressor to 
be able to do this guniting work. 

Q. What was the fair rental value of your equipment? 
A. That varies. Sometimes you rent them for $20 a day; 
some days you will have to take $15. 

Q. About that time, I mean. A. It was $15 a day. 

Q. For each one of them? A. That is according 

215 to size. The large one is $15, and the other one, I be¬ 
lieve, was around $12; and the compressor about 

$8.50 or $8.75, or something like that. That is the lowest 
rental for that type of equipment here in Washington at 
that time. 

Q. For what period of time would you say that you lost 
the rental of it? A. From the two weeks prior to October 
6, when I was ready for the job, until the job was finished, 
late in December, 1935. 


130 INTERSTATE ENGINEERING CO., INC., ET AL. VS. 

Q. Did you ever agree to pay any interest on this money 
which would become due under this contract from time to 
time? A. No, sir. 

Mr. Hatch. Will you repeat that question? 

Mr. Lynch. I said, Did you agree to pay any interest on 
that money? 

Mr. Hatch. I object to that question. 

Mr. Lynch. I think it is proper, if your Honor please. 

By Mr. Lynch: 

Q. Did you ever agree to pay interest on that? A. Never. 

The Court. He says he made no argeement to pay it. If 
the law imposes it, that is a different question. 

By Mr. Lynch: 

Q. Did you know that they were charging you $600 for 
this cash that we have talked about here some time ago? 
A. After I signed the order I noticed it. 

Q. You did not know it before the order was signed? A. 

No; I did not. 

216 Q. You knew that after the order had been made 

and they shipped it down here, they were claiming 
$600 additional? A. Then I knew what those people were 
trying to do—charging us twice for the same thing. That is 
the only remark I can make. 

Q. Did you ever agree to pay that? A. No, sir. 

Q. Did Mr. Lockwood or Mr. Firth or anybody else of the 
Alco Company complain to you? I will put it this way: 
Was there any statement made to you by any representa¬ 
tive of the Alco Company as to why they were not getting 
the pipe here on time? 

Mr. Williams. I object to that. There is no evidence 
that the pipe did not come here on time. 

Mr. Lynch. I submit it did not come here on time. 

The Court. That is something to be determined. 

Mr. Lynch. I submit, by the facts clearly in evidence, it 
was not here on time. 

The Court. That is the whole matter of the suit, is it not? 
You are assuming that whole contention. 

By Mr. Lynch: 

Q. Was there any discussion about that between you 
and them, Mr. Schiavi? A. As I say, under discussion; 
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they were all the time fabricating the pipe and we were 
expecting it every day. 

Q. Were you penalized for not having the contract fin¬ 
ished on time? A. Yes. 

Q. How much? A. Approximately $6,000. 

217 Mr. Lynch. You may examine. I wish to reserve 
the right of asking this witness some additional 

questions after Mr. Dowe finishes his testimony. In regard 
to certain papers. 

The Court. All right. 

Cross Examination 

By Mr. Williams: 

Q. Mr. Schiavi, I show you Plaintiff’s Exhibit 5, blue¬ 
prints 54-X, and with niv pencil I am pointing to a heavy 
white line. What does that white line indicate? A. You 
mean, this dotted white line? 

Q. This white line here which is called “30-inch water 
main.” A. The new water main? 

Q. Which you were supposed to supply. A. Yes; which 
we were supposed to supply. 

Q. This special tee which is called for, the top part of 
that tee, we will call this the top bracket and this the ver¬ 
tical part of it (indicating). A. That is right. 

Q. The horizontal part, the top part— A. Both parts 
are horizontal. 

Q. Yes; that is true. What I mean is the north part, the 
part that runs along K Street. A. Yes. 

Q. The north and south part— A. Which is the south 
part? 

Q. The south part running along lltli Street. A. 
Yes. 

218 Q. We will suppose that this ruler indicates the 
part along K Street. That is shown in pale white. 

A. That is right. It only shows the existing part. 

Q. That is shown in pale white? A. Yes. 

Q. Along the line indicated in pale white we see this ex¬ 
planation: “Class A.” A. That is right. 

Q. What does that refer to? A. A line on K Street, the 
existing line, to carry the water—that was cast iron pipe, 
Class A. It means only the existing pipe. 
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Q. Where do you see here in this contract that this tee 
should be of steel? A. You can’t see it. If you take the 
present line in pale color here (indicating) you have got to 
use some imagination, so that when you have this line here 
(indicating) you have to make it cast iron pipe, and you 
have to make a connection. Under this new contract it is 
impossible to show a heavy front here (indicating). You 
can show dotted lines, if that is what you wish. 

Q. Is there anything here to indicate that the top part of 
the toe or branch should be of steel? A. There doesn’t have 
to be. Tt tells you right in here (indicating) what you have 
got to put in there. 

Q. Except that the heavy white line— A. No; that 
doesn’t indicate it has got to be steel there. 

Q. Do the specifications call for steel? A. Yes; on 
219 this job here with the exception of a few minor 
things, like this pipe, this is also a white line, Mr. 
Williams (indicating). WTiat is fair for the goose is fair 
for the gander. If I may borrow your pencil. How do you 
explain this line here (indicating)? It says cast iron pipe. 

Q. But that is a thinner line. A. Oh, just because it is 
thinner? You are only interested in a big line. 

Q. And this heavy white line is steel? A. Eight inches 
diameter. This (indicating) is shown by a white line, but 
it is small. If you want to show a large building or a small 
building— 

Q. The heavy white line is supposed to be steel? A. No. 
Tt onlv indicates the line of the contract. 

Q. Mr. Schiavi, you stated that a tee or branch which was 
put in here— A. Yes; branch is correct. 

Q. (Continuing)—was the tee which was specified in the 
contract between Interstate and Alco Products Corpora¬ 
tion. A. The other tee is like this (indicating). The tee 
was a part of the pipes to be furnished under this K Street 
contract, and not just a part. It was itemized in the pro¬ 
posal. If you can show me as man to man that you have 
furnished me a tee and two nipples, besides the special tee, 
then we owe you $600. 

Q. Is not that called a tangent tee? A. Yes. That means 
a lot. You call someone a name and then some other thing 
and see how quick something will happen. 

Q. It is called a tee? A. Yes. 


220 
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Q. Is not a tangent tee a tee? A. No. I will get 
you straight on that. If I am going to buy 10,000 feet of 
pipe and you ship me 10,000 feet of 3-inch pipe and send 
me a tee, you are not going to send a quarter-inch tee; you 
are going to send a 3-inch tee. The question is, which one 
do you want to reduce: the one in tangent or the one in 
right angle, 00-degree angle? But tee means a tee the same 
size as the pipe you are using. 

Q. I believe you talked about nipples. Do you mean to 
say that there were only two nipples called for by this con¬ 
tract? Were there two nipples that went on this 30-inchi 
branch? A. I will be fair with you. The nipples in ques¬ 
tion are with the item 3-1-A, which are the tee and two nip¬ 
ples. You make a reciprocal connection to another cast iron 
pipe by nipples. That was also a cast iron pipe with which 
we made a connection. 

Q. We did not furnish you any cast iron pipe, did we? 
A. You went from the cast iron to the steel; and that was 
also part of the contract. You didn’t assign any answer 
for that. 

Q. We furnished you two nipples, quite apart from any 
nipples that we— A. Special nipples, not straight nip¬ 
ples. 

Q. The two nipples that go along with this special tee 
at the 11th Street intersection, did we not furnish? 
221 A. You furnished special nipples, large on one side, 
small on the other. 

Q. The contract required us to deliver you two nipples 
specially described, and we delivered you two nipples quite 
apart from the nipples that went along. A. I believe you 
only sent one, which was a reducing nipple; but I am still 
waiting for the others. 

Q. There is a tee right there (indicating), is it not? 
A. No. 

Q. Does not this say “tee” there? A. Will someone 
please get me sectional drawings S-51, and I will show you 
just what you are talking about. 

Q. Have you any receipted bills for this heating equip¬ 
ment? A. I believe if I look through the Interstate files 
I will find the receipted bills and bills for the other things 
that were bought. The files of the Interstate are still 
intact. 
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Q. You have none here? A. No. T have only my own 
business; and Interstate did not do any work since that 
job. 

Q. Have you any receipted bills for the tarpaulin? A. 
That would be shown by the people we bought them from. 

Q. Don’t you get a receipted bill when you pay money 
for something? A. We pay by check. 

Q. Have you got a check? A. That would not only indi¬ 
cate that it paid for tarpaulin, but would cover other 

222 things. 

Q. Did you get an invoice? A. Yes. 

Q. Where is that? A. In the Interstate files. 

Q. You are an officer of the Interstate Engineering Com¬ 
pany? A. Yes. 

Q. Why do you not produce that? A. Because we did 
not keep the company alive. I have my own business. That 
was just taken over on purpose for the job. 

Q. You threw away the files? A. No. 

Mr. Lynch. He didn’t say that. 

By Mr. Williams: 

Q. You do not have them? A. No. They are still in the 
Interstate cabinet. 

Q. Are they available to you? A. To anyone that needs 
them, I suppose. 

Q. But you did not bring them here? A. No. I would 
have had to have a truck. 

Q. You would have needed a truck to bring the invoice 
for this heating equipment? A. I could have carried that 
in my pocket if I knew you expected it. Harris is trying 
to get a duplicate bill from the man who bought that. The 
man’s name was Forsberg. It is a nice little boiler. 

Q. Will you instruct Mr. Harris to get that? A. 

223 Do you think you can get a duplicate? 

Mr. Harris. I will try. 

The Witness. You will have to do it, I guess. 

Mr. Williams. May it be stipulated that Mr. Harris— 

Mr. Lynch. We are not stipulating anything. I submit 
i that we are quibbling about a lot of things. There is not 
any question at all in anybody’s mind, because the District 
inspector has testified that all this equipment was furnished, 
i Mr. Williams. The question is whether the defendant 
furnished it or the National Gunite Company. 
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Mr. Lynch. He said he furnished it. 

Bv Mr. Williams: 

Q. Where is the contract of the National Gunite Com¬ 
pany ? A. I will produce it any time you want. 

Q. Now? A. I can’t right now. 

Q. Will you have it tomorrow morning? A. Yes. 

Mr. Lynch. Tell us where the National Gunite Company 
is located, so he can get that contract. 

Mr. Williams. You are trying to prove your case, not I. 

By Mr. Williams: 

Q. What was the last contracting job you were on before 
you came to this Anacostia River crossing? A. The last? 
I really never have been on a last job. I wish I was, so I 
could rest. I always have jobs going on. 

Q. I mean, you had this Anacostia River crossing con¬ 
tract— A. Yes. 

224 Q. Then before that you had some other contract? 
A. Yes. 

Q. What was that contract? A. I had a paving contract, 
four and a half miles of paving on a dual highway outside of 
Wilmington, going to the Maryland line. That was 
awarded me on October 2, 1934, and it was completed in 
1935. Also another contract in Newcastle, Delaware, a cut¬ 
off to go to the ferrv. The ferrv goes between Newcastle 
and West Grove, New Jersey; and I had also this contract 
that was awarded in October, 1934, and completed in De¬ 
cember, 1934. 

Q. How about these cranes, now? Did you not use that 
cranes on the job? A. No. First of all, I own several 
cranes, and on one job I bought a cement mixer, which is 
the general practice nowadays where you can buy central 
mixed concrete to do so. T used two concrete pavers. I 
only used one crane. It only requires one crane to operate 
a clam-shell, and then the trucks to operate. The grading 
had all been done with WPA labor. 

Q. Did you have this crane on the job before December? 
A. Oh, yes. In fact, early in November, even, and I also 
had the sheet piling on the job since November. 

Q. How rapidly was this gunite coating put on? A. The 
boys got started pretty slow, but they got so they could do 
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a pretty good day’s work, and they coated as high as eight 
pipe a day after they got going pretty good. 

Q. Eight sections, you mean? A. Yes. 

225 Q. How many sections were there? A. Oh, my! 
You have got me now. There vrere several. There 

were almost two hundred pipe, pretty close to it. The job 
was divided in 30 and 40-foot lengths, and seven specials, 
and by reference to the length of the job that can easily 
be ascertained. 

Q. If any of that coating was done after November 15 
it was necessary to have this heating equipment? A. Yes. 
From November 15 until March 15, in the District of Co¬ 
lumbia, it is compulsory to do that. 

Q. In other words, to avoid buying the heating equipment 
and the tarpaulin and the blankets you would have had to 
do all of the gunite coating before November 15? A. That 
I is so. You would have to do it in that time; yes. 

Q. You say there were around 200 sections, and you did 
eight sections a day. That would be forty sections a week? 
A. We worked only when the weather permitted. They 
couldn’t work if it was raining. That is another matter to 
take into consideration. They couldn’t spread the gunite 
if it was raining; it would come right off. 

Q. About how manv davs did thev work? A. To be frank 
with you, if they had the weather in their favor they could 
! average on the first coat six to eight pipe a day, and the 
i same operation on the second coat, and so on. They would 
have been able to do that job in a month and a half if they 
had had working weather, or they could double up and put 
in two compressors instead of one and do it in half the 
time, or they could work at night. That is all prob- 

226 lematical. 

Q. Did you say it took from December 13 to Feb¬ 
ruary 8? A. We maintained the boiler from December 13 
to Februarv 2S. I don’t mean thev were everv dav coating 
these pipes, because there were many days they did not do 
it, for one reason or another. 

i Q. You did not have any night work? A. No. It re¬ 
quires an inspector; and every time you ask them to vrork 
at night, you know how they feel about it. 

Q. So you could not do any night work? A. With special 
permission. 
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Q. So it took 10 months and 15 days to get this gunite 
coating put on? A. I couldn’t say. It might have been in 
thirty working days. But we maintained this equipment 
for another purpose, to permit the last few pieces to be 
done. 

Q. Then it would have been necessary to have started on 
September 1st to avoid buying the equipment? A. Not nec¬ 
essarily. If we got caught in a pinch and had to have the 
pipe coated, we could have worked until March 15. 

Q. You did six to eight sections a day? A. Yes. 

Q. And there were around two hundred sections, you 
say. I think you are high on that. A. Maybe I am, but 
there were quite a few’ sections there. 

Q. You say you had these cranes on the job from two 
weeks before October 6 until December 13, idle. Is 
227 that your claim? A. I might have assigned those 
cranes. They are assigned by me as a general con¬ 
tractor. We have to make a schedule of a certain type of 
equipment to come within the scope of the specifications; 
otherwise your job would be forfeited by the authority 
w’hich did the awarding. Certain equipment is scheduled 
against a job the minute you get it. So this equipment was 
assigned to this job tw’o weeks before October 6, and were 
all the time ready, on 24 hours notice, to be shipped to Wash¬ 
ington. But the pipe never arrived, and I sent the cranes 
anyway to take care of other things, unloading piling, and 
so forth. 

Q. Did anybody offer to rent that equipment from you? 
A. Even if they did, I couldn’t. 

Q. The answer is that nobody did? A. No. The answer 
is, you can’t rent equipment on a job to somebody else. 

Q. It was only on the job because you had made a mental 
operation in your mind and you had assigned it? A. If you 
w’ill put it another way—would you call this a mental opera¬ 
tion, that this same crane, after they got through in Wash¬ 
ington, it earned $14,000 rental? Would that be a mental 
operation ? 

Q. No; the mental operation was your assignment of it 
to this job. A. But when they got through here it brought 
$14,000 worth of rental. They went directly from here to 
the Chesapeake Canal—$600 for the big machine and $498 
for the smaller machine for a year and a half. 
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228 Q. My question was, when you say they were as¬ 
signed to this job, you mean that in your mind you 

put them on this job? A. Not in my mind. They were also 
scheduled for the job. In other words, I had to have the 
machines. 

Q. All right. T will not argue with you any more on that. 
You knew, of course, that this bituminous coating was to be 
put on at the Alco Products plant at Dunkirk, did you not? 
A. That was first suggested by the Hermiston Company. 

Q. They had a contract with you and not with us? A. 
No: they were supposed to do the job here in Washington, 
or in the immediate vicinity, but when it got so late in the 
season it would have been pretty hard to protect it on the 
outside, so they thought themselves it would be for the 
Alco’s benefit and their benefit to do it at the plant, because, 
while I am not sure—I would not be allowed to say the 
Alco was supposed to coat this place with a priming coat. 
For all I know it may have been— 

Q. Do you claim that somebody else did the priming for 
this? A. I say that coating could have been done by any 
one process. 

Q. It could have been? A. I say, might; I don’t know. 

The Court. Just state what you know. 

Bv Mr. Williams: 

•> 

Q. I show you Plaintiff’s Exhibit 6. Will you read that 
letter to the jury? 

Mr. Lynch. T submit he is not required to read the 

229 letter to the jury. It is in evidence. 

The Court. You can ask him about it. 

By Mr. Williams: 

Q. This is your signature, is it not (indicating) on this 
letter of June 4, 1935? A. Yes; that is my signature. 

Q. And in that letter you say (reading): 

“Replying to your letter of May 31st, relative to matter 
of payment on pipe furnished by you for the Anacostia 
River crossing, we wish to advise that, although all the 
pipes have been laid across the river, the land connection 
has not been made to complete the line, and the line not 
tested as yet. 
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“Just as soon as the line has been tested and payment 
made to us, we will forward you payment in full for this 
material.” 

A. Did I say how much it was ? 

Q. Let me read the letter of May 31st to you. It is ad¬ 
dressed to the Interstate Engineering: Company, Inc., Post 
Office Box 4654, Anacostia, D. C., and reads: 

“Gentlemen: 

“Herewith we hand you statement of our account, cover¬ 
ing pipe furnished for the Anacostia River crossing, 
amounting to $42,473.58.” 

Here is the enclosed statement of account, Plaintiff’s Ex¬ 
hibit 5-A. What is the last item in that statement of ac¬ 
count? It is $600, is it not ? A. Yes. But you make this. 
I didn’t make that. 

Q. But you got it and you promised to pay in full. 
230 A. Sure, less my deductions. 

Q. You do not say anything about deductions in 
your letter. Yon promised to pay in full, and that state¬ 
ment included the $600 item. A. No; it did not. 

Q. Look at it. 

The Court. It will speak for itself. 

Mr. Williams. No more questions. 

Redirect Examination 
Bv Mr. Lvnch: 

•> V 

Q. Mr. Schiavi, do you know how bituminous coating is 
put on pipe? A. It is put on in several ways. I am not 
familiar with the other ways. 

Q. Do you know how long it takes to dry? A. It dries 
very quickly. 

Q. Is it somewhat similar to the spraying process for 
spraying the fender of an automobile? A. One way is to 
put the pipe between two posts and revolve it and spray the 
material hot; and that is how you spray it so smooth. The 
other is to have a revolving spray. But I have not done 
either. I am not qualified to pass on that. 

Q. Did they ever tell you that this work was being de¬ 
layed because they were spraying some bituminous coating 
on the pipe at Dunkirk? 

Mr. Williams. I object to the question. It was done by 
a subcontractor of Mr. Schiavi, not by a subcontractor of 
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ours. Why should we apologize? We were not re- 

231 sponsible for it. Your subcontractor was to do it. 

The Court. That was his own work, was it not? 

Mr. Williams. Certainly, if your Honor please. It 'was 
done at Dunkirk. 

Mr. Lynch. I submit the question is proper. Does your 
Honor rule it is not proper? 
i The Court. It is a proper question. 

A. Thev never said a word. 

* 

By Mr. Lynch: 

Q. Do you know how long it takes a bituminous coating to 
dry, irrespective of how hot it was put on? A. It will dry 
within 24 hours. 

Q. Mr. Schiavi. Mr. Williams just showed you some let- 
i ters dated in June, if I remember correctly; June 4,1 think 
the last one was. I show you copies of two letters, one dated 
1 March 14, 1933, and the other one dated April 4, 1935. 

Mr. Hatch. Is this redirect? Are you opening up the 
evidence again? 

ATr. Lynch. No: T am not opening it up again. A. This 
is the first letter (indicating). 

Bv Mr. Lvneli: 

•> * 

Q. Have you read it? A. Yes. 

Q. Now, read the second letter. A. I believe I have read 
this. 

0. Have you made claim on the District of Columbia for 
an extension of time to complete this contract because of 
the delay in receiving the pipe? 

Mr. Williams. T object to that question. That is 

232 under performance, and not on the issues in this 
case. 

Mr. Lynch. I submit it is. 

Mr. Williams. There is no reason why we should go into 
a controversy between this contractor and the District of 
Columbia. 

The Court (after argument between counsel). I think I 
shall have to sustain the objection. 

Mr. Lynch. May I withdraw Mr. Schiavi at this time, 
with permission to put him back on at a later time to cover 
■ any new matter that may be brought out? 
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The Court. Yes. 

Mr. Williams. One question on recross. 

Recross Examination 
By Mr. Williams: 

Q. Do you know how long the Wailes people took to com¬ 
plete the bituminous coating? A. No; I said I did not. 

Mr. Lynch. Would your Honor adjourn now? 

The Court. Would you prefer to adjourn now? 

Mr. Lynch. I would much prefer it, your Honor. 

The Court. We will adjourn, then, until 10 o’clock to¬ 
morrow morning. 

(Whereupon, at 3:15 o’clock p. m. the court adjourned 
until tomorrow, Wednesday, March 29, 1939, at 10 o’clock 
a. m.) 

235 Proceedings 

Thereupon Ray M. Dowe was recalled as a witness and, 
having been previously duly sworn, was examined and tes¬ 
tified further as follows: 

Direct Examination—Resumed 
By Mr. Lynch: 

Q. Mr. Dowe, would you be kind enough to get me the 
original papers of those letters, please, in the District file 
(handing a document to the witness) ? 

Mr. Lynch. I am going to offer all three of these (indi¬ 
cating). 

Mr. Hatch. We object to this one (indicating). This 
will be a re-offer of the same letter (indicating). 

Mr. Lynch. This is another one T wish to offer, your 
Honor (handing a paper writing to the Court). 

By Mr. Lynch: 

Q. Would you be kind enough to read the last paragraph 
(handing a paper writing to the witness)? 

Mr. Hatch. I object to it. 

The Court. Are you offering these? 

Mr. Lvncli. I am offering these. 

Mr. Hatch. I object on the same ground that we ob¬ 
jected to them before. 
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, The Court. I do not think the letter proves anything. 

By Mr. Lynch: 

Q. Have you read the last paragraph? A. Yes. 

Mr. Lynch. Mark these for identification. 

236 (Two letters (no description given) were marked 
Defendants’ Exhibit 9 and Defendants’ Exhibit 10 
for identification.) 

! Mr. Lynch. May the record show that the three exhibits 
offered which the Court refused were Defendants’ Exhibits 
for identification 7, 9, and 10, being the letters that your 
Honor has just read. 

By Mr. Lynch: 

Q. Mr. Dowe, I will ask you whether or not you can re¬ 
call, at the time of your visit with Mr. Firth, around Au¬ 
gust 20, 1934, when you and Mr. Firth and Mr. Carozza 
went over the site, any conversation with regard to the fab¬ 
rication of the pipe or any statement by Mr. Firth as to the 
fabrication of the pipe? 

Mr. Williams. Your Honor, I want to object to that ques¬ 
tion on the ground that our duty to deliver this pipe is 
dearly stated by the contract, and I do not think these oral 
conversations are admissible to vary the terms of that con¬ 
tract one wav or another. 

242 Mr. Williams. To get back to the particular ques¬ 
tion— 

The Court (interposing). It seems to me that what we 
need is to get the time fixed as to when the credit arrange¬ 
ment was made. Was that when Mr. Schiavi came into the 
matter? 

Mr. Williams. Yes. 

i Mr. Lvnch. He came in here in August, he said. 

Mr. Hatch. He came in here in September. 

Mr. Lynch. I am sorry. He came in in August. 

The Court. I understood him to say about the middle of 
September. 

247 By Mr. Lynch: 

Q. Mr. Dowe, wdth regard to that visit of Mr. 

248 Firth, of the Alco Company, to Washington, when 
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von went over the site of the work with him and a 
representative of the Interstate Engineering Company, was 
any statement made by Mr. Firth as to the fact that there 
may be a slight delay on the pipe because of the overloaded 
orders they had? 

Mr. Hatch. I object. 

The Court. He may answer. 

Mr. Hatch. Exception. 

The Witness. Why, I don’t remember a statement to that 
effect. 

Bv Mr. Lvnch: 

Q. Do you recall that he said they would proceed with 
the fabrication of the pipe at that time when he was down 
here? 

Mr. Williams. I object to that. That is the same ques¬ 
tion asked. 

Mr. Lynch. It is not. 

Mr. Hatch. What does that prove? 

Mr. Lynch. Just a minute. 

Mr. Hatch. I am objecting. I have a right to state my 
objection. 

Mr. Lynch. Go ahead. 

Mr. Hatch. Suppose the witness says, “Yes, there was 
some statement.” What does that prove? That it varied 
his written contract? 

The Court. Let him answer the question if he knows, if 
he has a distinct recollection of it. 

The Witness. Why, I don’t think there was anything 
said about the shop—What was the question ? 

249 By Mr. Lynch: 

Q. Was anything said about the fabrication or that they 
would proceed with the fabrication? A. We discussed 
drawings; we didn’t discuss fabrication. 

Q. With Mr. Firth? A. Yes. 

Q. What was said by him with regard to sending up the 
specifications and duplicates to New York? A. It was 
agreed that I was to furnish those to Mr. Firth either the 
20th or the 21st. 

Q. Of August, 1934? A. Yes. 

Q. Did you furnish them to him, Mr. Dowe? A. Yes. 
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Q. The next day? A. As I recall, it was on the 21st. 

Q. 21st of August. 

1 The Court. Were the specifications, also? 

By Mr. Lynch: 

Q. How t about the specifications and plans? A. Yes, the 
drawings here (indicating). 

Q. From those specifications and plans he would make 
the shop drawings, would he not? A. Yes. 

Q. What did he say with regard to the fact that they 
would proceed with the fabrication? 

Mr. Hatch. I object. 

Mr. Williams. I object. 

250 Mr. Lynch. A double objection again. 

The Court. He may answer. 

The Witness. I don’t recall the fabricating part of it. 
He dealt more with the drawings, the details of the draw¬ 
ings, and the point where the work would start. 

Bv Mr. Lynch: 

* •» 

Q. Did you show him where the point of the work would 
start? A. I designated Station 23 plus 20 as the starting 
point. 

Q. And the plans would show Station 23 plus 20, would 
thev not? A. Yes. 

Q. Was there any indication as to whether they would 
fabricate that particular section of the pipe first, where the 
work was to start? A. Yes. 

Q. Did they agree to do that? A. They agreed to ship 
them in that order. 

Q. That was on August 20, 1934? A. Yes. 

Mr. Lynch. All right, sir. 

Mr. Hatch. Is that all? 

Mr. Lvnch. No, that is not all. This is worse than a den- 
tist’s job. 

By Mr. Lynch: 

Q. Will you look at that, Mr. Dowe (handing an article 
to the witness)? A. It looks familiar. 

251 Mr. Lvnch. I am referring, Mr. Reporter, to 
Plaintiff’s Exhibit 42. 
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By Mr. Lynch: 

Q. Is that a bitumastic coating on a piece of pipe? A. It 
looks like bitumastic enamel. It has the appearance of it. 

Q. How long would it take to put the bitumastic enamel 
or coating on pipe ? 

The Court. On the inside or outside? 

Mr. Lynch. Inside. 

Mr. Williams. I object unless this witness is qualified. 

By Mr. Lynch: 

Q. You know how it is done? You are an engineer. It 
was in the specifications of this contract, was it not ? A. Yes. 

Q. Are you familiar with how that is done and the meth¬ 
ods? A. I have a record here of a job that was done at 
Silver Spring. I can refer to that. It is a similar applica¬ 
tion, and you can get some idea from that. 

The Court. Is there any difficulty about finding out what 
the facts are in this case, rather than what could be done? 

Mr. Lynch. They had the man here and they did not ask 
him, and I had no idea they were going to raise the point on 
this delay. 

Mr. Williams. You are the subcontractor. It is your 
proof. 

Mr. Lynch. Bring him back from Philadelphia, 
252 and I will ask him. 

Mr. Williams. He does not know. 

Mr. Hatch. If your Honor please— 

Mr. Lynch (interposing). Just a minute. 

Mr. Hatch. I submit that I am entitled to make this state¬ 
ment. Counsel’s statement was that he did not know we 
were pleading this. I read from our replication to your 
plea. 

Mr. Lynch. If it is in your replication you should prove 
it. 

Mr. Hatch. (Reading:) 

“Plaintiff was ready and able to fabricate and ship the 
piping material under its said contract with defendant, In¬ 
terstate Engineering Company, Inc., but at the request of 
said defendant postponed fabrication and delivery thereof 
until said defendant had completed its arrangements for 
said bitumastic coating as aforesaid.” 
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The “aforesaid” is that “under the original contracts 
of the defendant, Interstate Engineering Company, Inc., 
with the Government of the District of Columbia and with 
plaintiff, respectively, a bitumastic or bituminous coating 
was required to be placed by the defendant, Interstate En¬ 
gineering Company, Inc., at its own cost and expense on the 
pipe at the site of construction, and at the request of the 
defendant, Interstate Engineering Company, Inc., by and 
with the approval of the District of Columbia, plaintiff 
made its plant available for effecting such bitumastic or 
bituminous coating by an independent contractor en- 

253 gaged for such purpose by the defendant, Interstate 
Engineering Company, Inc., and over whom plain- 

itiff had no control, and such procedure involved a postpone¬ 
ment of the delivery of said pipe to the site of the work.” 

When you made the statement that you did not know 
i anything about this, you did not read the pleadings. 

Mr. Lynch. It is a replication. He produced a witness 
and did not prove what he has in a replication. 

The Court. You have to prove it. 

Mr. Lynch. Not when he alleges it in his replication. 
The Court. He savs that it was a delav to them and he 
says that the delay was due to conduct on your part. 

Mr. Lynch. He has to prove any affirmative thing that 
he alleges. 

i The Court. No; you have to prove that particular thing. 
By Mr. Lynch: 

Q. How long does it take to put a bitumastic coating on 
piping such as was used on this job, Mr. Dowe? A. It de¬ 
pends on a number of conditions, such as weather condi¬ 
tions. 

i Q. Assume it was done on the inside of a building, 
i The Court. Whatever time was taken to do this, wasn’t 
it vour delav rather than the Alco’s delav? 

Mr. Lynch. Well, assume that it was. 

Bv Mr. Lvnch: 

« mf 

Q. How long would it take, Mr. Dowe? A. Well, it would 
depend on weather conditions. It was not done on 

254 the inside, to start with. I was in Dunkirk, New 
York, on the 14th of November, and at that time the 
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pipes were set up on the outside, and the weather conditions 
on November 14 were not propitious for putting it on the 
pipe. 

Q. When was it done? A. Some of this had been done 
prior to November 14. 

Q. Some of it had been done? A. Yes. 

Q. Do you know how long before November 14 some of 
it had been done ? A. I have a report here on that. I will 
see if there is anything in the report. 

Q. All right, sir. A. (After examining a document) This 
report does not make any statement prior to November 14. 
It refers to weather conditions in December, 1934. 

Q. You say you were in error a few minutes ago? It was 
December instead of November? A. No, I was not in error 
in my statement. My trip to Dunkirk was on November 14, 
1934. The report is not my report. It is a report of my in¬ 
spector at Dunkirk. 

Q. When was he there? A. He was there from the start 
of the job, whenever he was notified to report there, until 
December 26. 

Q. Was there some pipe that had been coated when you 
had been there on November 14? A. There was some pipe 
that had been coated. 

Q. For this job? A. For this job. 

255 Q. Do you recall how many pieces of pipe? A. No, 
I don’t know offhand. There might have been two 
dozen pieces. 

Q. Two dozen pieces? A. There were a few jobs in the 
shop at that time—the pipe for this job and the pipe for 
{mother job in the District. 

Q. At the time you were there on November 14, when 
there were approximately two dozen pieces of pipe which 
had been coated, was the set-up on the inside or the outside 
for the application of it? A. The spinning machine was set 
up on the outside. 

Q. Up to that time it was all right to keep the spinning 
machine which applied the coating on the outside? A. Well, 
if the weather conditions were suitable. 

Q. And the weather conditions -were suitable at that time, 
prior to November 14? A. I don’t know about prior to No¬ 
vember 14; they were not on November 14. 
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Q. But on November 14 they had two dozen pieces al¬ 
ready coated? A. There were two jobs in the shop, and 
there were approximately two dozen pipe coated, but 
whether they were all for this particular job, I don’t know. 

Q. Some were for this particular job? A. Yes. 

Q. How long does it take for the coating to dry after the 
application ? A. The specifications require at least 72 hours 
drying time for the primer prior to the application 

256 of the enamel. The enamel itself sets just as soon 
as the hot enamel hits the cold pipe. 

Q. Within an hour or so? A. Yes. 

Q. It could be moved then? A. Yes, sir. 

Q. How long does it take to apply the first coating? A. 
The primer is applied by hand or by spray and might take 
a man a half dav. 

Q. If it was applied by a spray it would take about a half 
hour, would it not? A. Yes. If it was applied by spray a 
man would have to go in there and brush out the places in 
order to get even drying. 

Q. After he brushed it out he would brush it with an ordi¬ 
nary brush? A. Yes. 

Q. And then he would spray it as they spray the paint on 
an automobile? A. Yes. 

Q. They spray only the inside? A. On this job. 

Q. On this job they sprayed only the inside? A. Yes. 

Q. After they sprayed it they would let it set for 72 hours 
and they would then put the enamel coat on, which would 
drv immediatelv? A. That is right. 

Q. Was the equipment which the Wailes Dove- 

257 Hermiston Corporation had there recognized equip¬ 
ment for the handling of this kind of work? A. They 

had the regular equipment there. 

Q. Did they have a spinning machine? A. They had a 
machine to rotate the pipe. 

Q. Explain to the jury what that does. A. There are 
some rollers which are driven either by gasoline engine or 
electric motor, and the pipe is rotated at a speed of 750 
feet a minute. 

Q. Is that a picture of one of them (handing a photograph 
to the witness)? A. Yes. 

Q. Is this another picture (handing a photograph to the 
witness)? A. Yes, that seems to be the equipment. 
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Q. Are they just ordinary pictures or are they your pic¬ 
tures ? 

Mr. Williams. They are our pictures. 

Mr. Lynch. Were they done recently? 

Mr. Williams. No, they were not done recently. That 
shows the present set-up of their plant. 

By Mr. Lynch: 

Q. I will ask you whether or not, so far as the equipment 
is concerned, that is substantially the same as shown here 
(indicating). A. The difference was, I was there on No¬ 
vember 14. 

The Court. Do we have to go into the details? 

Mr. Lynch. Just the general details. 

The Witness. The equipment was set up on the out¬ 
side. 

258 Mr. Williams. Do you offer those, Mr. Lynch? 

Mr. Lynch. I will offer them if you want me to. It 
does not make any difference. 

Mr. Williams. I was asking you. 

Mr. Lynch. I will show them to the jury or offer them. 
I do not like to clutter up the record. 

The Court. It is up to you, gentlemen. 

Mr. Williams. Just as you prefer. 

Mr. Lynch. All right. 

The Court. I do not know that we need go into any great 
details of that process. 

By Mr. Lynch: 

Q. Do you know whether the equipment was then moved 
on the inside after the 14th? A. According to my report, 
it was moved on the inside later. 

Q. It would be moved on the inside? A. Yes. 

Q. Do you have any idea how long it would take to move 
it on the inside? A. It would depend on foundation condi¬ 
tions. Sometimes it is necessary to pour concrete founda¬ 
tions in order to anchor the equipment. 

The Court. Does anvbodv know when it was moved? 

The Witness (after examining a document). According 
to my report, it was moved—No, I can’t say, your Honor. 
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By Mr. Lynch: 

Q. When was your inspector requested to report to Dun¬ 
kirk? May I see the report that you just referred to 

259 a moment ago, while you are looking for the other, 
please? 

(The witness handed a document to Mr. Lynch.) 

The Witness. What is your question? 

Mr. Lynch. Read the question, 
i (The last question was read by the reporter.) 

Mr. Hatch. What is the answer you are trying to get? 
The time it takes to move the machine from the outside to 
the inside? 

Mr. Lynch. No. Read it again, Mr. Reporter. 

(The last question was again read by the reporter.) 

The Witness. I do not seem to have that information at 
hand. 

Bv Mr. Lvnch: 

* V 

Q. All right, sir. I will ask you whether or not there 
was any defective pipe that was rejected by your inspec¬ 
tor at Dunkirk in November. A. Do you have reference to 
the coating.or to the pipe? 

Q. The pipe. A. There was some question as to whether 
the pipe was acceptable or not. That was the reason that I 
visited Dunkirk on November 14. 

Q. That w^as what? A. That w’as the reason that I was 
sent to Dunkirk. 

Q. Was it accepted? A. It was accepted. 

Q. Were there any changes made in it before it was ac¬ 
cepted? A. No. There were some tests to ascertain 
| whether or not it was satisfactorv. 

260 Q. Mr. Dowe, I asked you the other day with re¬ 
gard to this connection at K Street and Eleventh 

Street and showed you the detail drawing, Defendants’ Ex¬ 
hibit No. 5. I will ask you to look at Plaintiff’s Exhibit 1-B, 
item No. 1, under item 3-A, one tee and two short nipples 
(indicating on an exhibit). A. Yes. 

, Q. Referring to Exhibit 41, will you be kind enough to 
iread to yourself the description of that piece of pipe or the 
connection in there, please (handing a document to the 
witness)? A. All right. 
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Q. I will ask you, Mr. Dowe, if the connection which is 
referred to and described in Plaintiff’s Exhibit 41 and the 
tee and the two short nipples described in items 1 and 2 
under item 3-A of Plaintiff’s Exhibit 1-B are the same 
things which go into this connection shown on Defendants’ 
Exhibit No. 5 (indicating). A. They might possibly be. 

Q. Was there any connection of that same kind and char¬ 
acter used in this work? 

The Court. The tee? The contract says a tee. 

Mr. Lynch. Yes, a tee and two short nipples, sometimes 
it is described. 

The Witness. Under the other fittings, it might be termed 
“tee” or “connection.” 

Bv Mr. Lvnch: 

* w 

Q. Of that particular size, I mean. It is described on 
your drawing as a 30-inch three-way branch. A. Ex- 
2'G1 hibit 41—this description fits between there. 

Q. In other words, in Exhibit 41 it gives a descrip¬ 
tion of the 30-inch three-way branch, as shown on Defen¬ 
dants’ Exhibit No. 5? 

The Court. What is Exhibit 41? 

Mr. Williams. That is the special order. 

Mr. Lynch. The so-called special order. 

The Witness. This might refer to that (indicating). 

By Mr. Lynch: 

Q. 1 think you said that this connection here (indicating), 
shown on Defendants’ Exhibit 5, which you designate as a 
30-inch three-way branch on your drawing, was part of the 
equipment that had to bo furnished with this job? A. It 
was the intent of the drawings and specifications that they 
were to be furnished under our contract. 

Q. And they show here as having to be furnished (indi¬ 
cating) ? A. Yes. 

262 The Court. I would like to have the special order 
and the contract. 

Mr. Lynch. I wish your Honor would not fall into the 
same error that they are doing, of calling it a special order. 

The Court. I don’t know what it is, but it is signed by 
both parties. 



152 


INTERSTATE ENGINEERING CO., INC., ET AL. VS. 


By Mr. Lynch: 

Q. I want to get some of the first shop drawings which 
were submitted. Do you have the ones for September 10, 
Mr. Dowe? Can you tell me which ones were submitted on 
September 10? A. The drawings you have there I will 
enumerate. They were approved September 10; they wrere 
submitted under date of September 4. 

Q. And received by you on September 11 ? A. Of course 
there w*as a holiday there, and I may have been out of town. 
I don’t know r offhand. The drawings are 23051, 23052, 
18895— 

Q. Do you have one 18893? A. Yes; one 18895; 189513, 
189514,189517. 

, Q. Are these the ones you received the first time? A. 
That is right. 

Q. These were made from the plans and specifications 
that vou sent to New’ York on August 20 or 21, 1934? A. 
Yes. * 

Q. Mr. Dowre, as an engineer, can you tell me how’ long it 
would take an engineer to prepare that many shop draw T - 
ings ? 

Mr. Williams. If your Honor please, that is the very ques¬ 
tion that w’as objected to yesterday. There is no 
263 complaint in this case about the delay in the delivery 
of shop drawings. I am only saying what T said yes¬ 
terday, and I w’ant to stand on that very point. There wras 
no duty of going forward at that time. We w’ere a good 
Samaritan in the case, and that is how w r e got into trouble, 
like all Good Samaritans. 

The Court. I think you should save your comments, on 
both sides, until w r e get to the arguments. 

Mr. Williams. T object to the question, your Honor. 

The Court. Head the question, please, Mr. Reporter. 

The Reporter (reading); 

, “Q. Mr. Dowe, as an engineer, can you tell me how’ long 
it w’ould take an engineer to prepare that many shop draw*- 
ings ? ’ ’ 

Bv Mr. Lvnch: 

• * 

Q. An engineer or a draftsman. 

Mr. Williams. I object to the question as incompetent, ir¬ 
relevant and immaterial. 
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The Court. He may answer. 

The Witness. They are fairly simple drawings. Some 
of them can be done in half a day. 

The Court. Some of them can, you say? 

The Witness. Yes. 

By Mr. Lynch: 

Q. You could do about three a day, could you not? A. An 
experienced draftsman might be able to turn out three a 
dav. 

Q. As, for instance, drawing No. 23051, plane section I 
Street pipe, is a very simple question? A. Yes. 

Q. Almost a high school draftsman could do that. 

264 The Court. Let us not take too much time on that. 
Mr. Lynch. I will ask the reporter to mark these 

drawings for identification. 

(Drawings handed to the reporter were marked Defen¬ 
dants’ Exhibits Nos. 11 to 17, inclusive, for identification.) 

By Mr. Lynch: 

Q. Can you say, without the necessity of going through 
each particular set of shop drawings which were received 
on the dates indicated by you yesterday while you were 
testifying, whether there were substantially the same num¬ 
ber of drawings each time? A. Yes; each time there were 
about that number. 

Q. And would they be of the same simplicity or the same 
complexity as these? A. There were some complicated sec¬ 
tions. 

Q. How many are there of those? A. Two, as I recall it. 
Q. Were the others merely straight line pipe? A. No; 
there were a number of special fittings on this particular 
job. 

Q. Special fittings and the straight line pipe, of course? 
A. Yes. 

Q. Those two drawings you have there were straight 
sections of pipe ? A. Yes. 

Q. And the greater part of the fabrication was with re¬ 
gard to the straight sections of pipe? A. There were a 
number of specials. 

265 Q. How about the fittings ? A. The fittings I term 
specials. 
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Q. I show you another paper, which I will have marked in 
a moment, and ask you if you can tell what that is. Just 
answer Yes or No. A. Yes. 

Q. By whom was that prepared ? A. Alco Products Com¬ 
pany. 

Q. What date was it prepared? A. The drawing was 
dated August 31, 1934. 

Q. What does this represent, Mr. Dowe? A. It repre¬ 
sents the geometry of the pipe line. 

Q. You better explain what that is. Does that mean the 
location of the pieces of pipe? A. This designates the pipes 
by straight pipe and by specials. 

Q. Is each piece of pipe given a number? A. Yes. 

Q. Each numbered piece of pipe shows precisely on this 
drawing where it is to be placed ? A. Yes. 

Q. And this was obtained from your plans and specifica¬ 
tions, was it not? A. It was made from them. 

Q. From information in your plans and specifications? 
A. That is correct. 

The Court. Those shop drawings came in during what 
period ? 

Mi*. Lynch. The first batch came in under letter 
266 dated September 4 and were received by Mr. Dowe 
on his desk on September 10. He does not know 
whether he was out of town or not. The others came in on 
September 14. 

The Witness. November 2nd, as I recall. 

Mi-. Lynch. No; I think that is not correct. I think there 
were some on September 14. 

The Witness. Yes; that is right. 

By Mr. Lynch; 

Q. And thereafter continuously every few days? A. 
About every week. 

Mr. Lynch. But the first ones were received on your desk 
September 10 and approved September 10. The second 
ones came September 14 and approved September 14. 

The Court. Thev came in about wecklv. What was the 

• • 

date you received the last ones? 

The Witness. Your Honor, excluding that tee and those 
nipples, I think the last ones were approved under date of 
November 2nd. That tee was submitted much later. 
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The Court. Yes. There is correspondence about that. 
By Mr. Lynch: 

Q. You went over this the other day; but they were either 
sent back the same day they were received, or the next day? 
A. Very nearly; yes. 

Mr. Lynch. That is all. 

(Geometry drawing referred to was marked Defendants’ 
Exhibit No. 18 for identification.) 

267 Cross Examination 

By Mr. Williams: 

Q. Showing you the geometry drawing, Exhibit 18, I 
think you testified that this was more or less a basic draw¬ 
ing? A. Yes, sir. 

Q. Can you give me the date of final approving of the 
geometry drawing? 

Mr. Hatch. It was approved several times as additions 
were made to it. 

A. October 19 I think vms the last letter. 

Mr. Hatch. Here is the original of the letter of October 
19, to save time (indicating). 

The Witness. Yes; it was approved as late as October 
19, 1934. 

Mr. Hatch. This is the same drawing that is referred to? 
The Witness. Yes. 

The Court. Was that the date of the last approval ? 

Mr. Williams. Of that particular drawing. 

The Court. Mr. Lynch pointed out to the jury that this 
was drawn on August 31, 1934. The witness has testified 
that there were sections of it approved periodically, and 
the last one was on October 19, 1934. When was the first 
section approved? 

Mr. Williams. September 10. 

Mr. Lvnch. What is that? 

Mr. Williams. The geometry drawing that you pointed 
out. 

Mr. Lynch. There is no evidence about that. 

The Court. It is in evidence. 

Mr. Lynch. It is, but it doesn’t say it was the first 

268 one. It is the only one I happened to have. 
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The Court. The witness says it was approved in 
sections. 

Mr. Lynch. He did not say the first one was approved 
September 10. 

The Court. That is what I understood. 

Mr. Lynch. Did you say that, Mr. Dowe? 

Mr. Hatch. You made a big; point out of the August 1st 
drawing. 

The Witness. I don’t believe this drawing was submitted 
September 10. All that was submitted was these fittings. 
This was not submitted on September 10. It was submitted 
at a later date, according to my correspondence. 

The Court. When was the first section of the geometry 
drawing approved ? 

The Witness. The first section was approved on Septem¬ 
ber 19. 

The Court. And the last one was when? 

The Witness. October 19. That means revisions of this 
sheet (indicating) and additions. 

Bv Mr. Williams: 

Q. Mr. Dowe, I show you Defendants’ Exhibit 5, being a 
blueprint 54-X, and direct your attention to the 30 by 8 
inch tangent tee indicated where this pencil mark is on the 
blueprint (indicating) right above the words “11th Street.” 
Would it be a proper expression to describe that as a tee ? 
A. That would be the proper' phraseology. 
i O. Will you examine Detail F on that drawing, please, 
right above the word “Detail”? Is there a device there 
! referred to as a tee, without the word “tangent” 

269 there? A. Yes. 

Q. Would it be a proper expression to call that a 
tee? A. That is the correct phraseology. 

Q. Was that tee delivered pursuant to the contract by 
Alco Products? A. To the best of my recollection, it was 
supplied. 

Q. Mr. Dowe, were there a number of cast iron sections 
i supplied in connection with this contract by the Interstate 
Engineering Company? A. There were a number of con¬ 
nections in which cast iron pipe were laid. 

Q. Cast iron fittings? A. Cast iron pipe and fittings, 
i Q. They were supplied by the Interstate Engineering 
Company? A. Yes. 
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Q. Do you know whether or not those were delivered by 

Alco Products or not? A. Thev were not delivered by 

* ** 

Alco Products. 

Q. Alco Products supplied only steel, did it not? A. Yes. 
Q. So there were a number of cast iron fittings and con¬ 
nections? A. There were a number; yes. 

Q. Which were supplied by some other subcontractor? 
A. They were either supplied by a subcontractor or sup¬ 
plied to the contractor by the District of Columbia. 

Mr. Williams. I will ask the reporter to mark this blue¬ 
print for identification. 

270 (Blueprint handed to the reporter was marked 
Plaintiff’s Exhibit No. 43 for identification.) 

By Mr. Williams: 

Q. I show you Plaintiff’s Exhibit No. 43 for identification. 
Can you tell me what that is? A. That is a drawing of a 
30-inch tee. 

Q. Is that the blueprint of the special tee that was ac¬ 
tually used in connection with this job? A. Yes, sir. This 
tee was installed at 11th and K streets Southeast. 

Q. That is a blueprint of the special tee that was called 
for by the special order of January 25, which you have al¬ 
ready identified? A. This is the tee that was described in 
Exhibit so and so under the special order. 

Mr. Lynch. You are getting to be a lawyer. 

Mr. Williams. I offer this in evidence. 

Mr. Lynch. No objection. 

(Blueprint of Special Tee, heretofore marked for iden¬ 
tification Plaintiff’s Exhibit No. 43, was received in evi¬ 
dence. ) 

By Mr. Williams: 

Q. Is that what you call the special order (indicating)? 
A. Yes, sir. 

Q. How many nipples are there? A. There is one nipple 
shown here (indicating). 

Q. Is it not a fact that only one nipple was actually used? 
Mr. Lynch. Wait a minute. 

A. There was only one standard nipple shown on 

271 this drawing. 

The Court. What is the date of that drawing? 
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The Witness. Your Honor, this drawing is dated Decem¬ 
ber 11, 1934. 

' The Court. What is the date of the approval? 

The Witness. I have the letter of transmittal here. It is 
dated December 6, but I do not find the approval. 

The Court. I thought the drawing was dated December 

11 . 

Mr. Williams. Yes; the drawing is dated December 11. 
I think it was approved considerably later, 
i The Court. It may be unimportant anyhow. 

* Mr. Lynch. The date of the drawing is December 11, 
1934. The date of the special order is January 19, 1935. 
The Witness. January what? 

Mr. Lvnch. Januarv 19, 1935. 

The Court. It was unquestionably approved. There is 
no controversy about that, is there? 

Mr. Williams. No, sir. 

! The Court. And it was supplied; and there is no contro¬ 
versy about that? 

Mr. Williams. There was a controversy, but it was not 
resolved by the special order. 

! Mr. Hatch. That is the only controversy with respect 
to it. 

Bv Mr. Williams: 

i Q. It is accepted engineering terminology, is it not, to 
refer to a short section as a nipple? A. That is correct. 

Mr. Williams. I will ask the reporter to mark 
272 these blueprints for identification. 

(Two blueprints handed to the witness were 
marked Plaintiff’s Exhibits Nos. 44 and 45 for identifica¬ 
tion.) 

By Mr. Williams: 

Q. I show you Plaintiff’s Exhibits 44 and 45 and ask you 
if they are not short sections which were supplied by Alco 
Products pursuant to this contract? A. Yes; they are short 
sections of pipe. 

« Mr. Williams. I offer them in evidence. 

Mr. Lynch. What is the pertinency? 
i Mr. Hatch. These are the two nipples that are alleged 
to be part of the tee. 
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Mr. Williams. No; these are not part of the tee. 

Mr. Hatch. I say, allegedly. 

By Mr. Williams. 

Q. These particular short sections have no relation to the 
special tee at 11th and K, have they? A. No; they have no 
relation to that. 

(Two blueprints of short sections previously marked for 
identification as Plaintiff’s Exhibits 44 and 45 were received 
in evidence.) 

By Mr. Williams: 

Q. Have you a letter which was written to the District 
of Columbia by Interstate sometime in September, around 
September 23, 1934, with respect to the application of the 
bituminous lining at Dunkirk rather than in the field ? 

Mr. Lynch. It is alreadv in evidence. 

Mr. Williams. Not the original. It was only a copy. 

The Court. Is there any question about the copy? 

Mr. Williams. The copy is already in. 

273 Mr. Hatch. We would like to have the original. 

The Court. We will take a recess of five minutes. 

(A brief informal recess was taken, at the conclusion of 
which the following proceedings took place:) 

By Mr. Williams: 

Q. Mr. Dowe, have you the original of letter dated Sep¬ 
tember 25, 1934, with reference to the bituminous lining- 
applied at the pipe manufacturer’s plant? A. Yes. 

Q. Have you a certain telegram which the Interstate sent 
to the District of Columbia wanting to know what was hap¬ 
pening to the application? A. Yes. 

Q. What is the date of that ? A. The date of the telegram 
is October 17, 4:31 p. m. 

Q. Have you a copy of the telegram which was sent to 
Interstate notifying them that the application had been 
granted? A. Yes; on October IS. I have a copy of the tele¬ 
gram dated October 18 to Interstate notifying them— 

Mr. Lynch. Don’t read it until it is offered in evidence. 

Bv Mr. Williams: 

Q. Have you a copy of a formal letter which was sent to 
Interstate notifying them that the application had been 
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granted? A. Yes. That is dated the same date, October 
If). Stamped “Mailed October 19.” 

Mr. Williams. I offer in evidence the letter and 
1 274 two telegrams and the further letter notifying them 

that the application had been granted. 

Mr. Lynch. I submit, your Honor, that if the telegrams 
which the Interstate Engineering Company wrote the Dis¬ 
trict of Columbia are rejected in so far as we offered them, 
thev should not be received in so far as thev offer them. 
I offered three letters this morning in regard to this con¬ 
tract, written to the District, and your Honor refused to ad- 
!mit anv of them. Now thev come along and offer others 
and ask that they be received. I think there ought to be a 
consistent ruling. 

The Court. I thought it was all covered by the corre¬ 
spondence between the parties. 

Mr. Williams. This shows the formal notice, and I think 
we are entitled to have in the record the formal modifica¬ 
tion of the contract providing that the application should 
be made at Dunkirk, the pipe manufacturer’s plant. It 
shows that this modification was not made until the latter 
part of October. It had not been decided whether this ap¬ 
plication was to be done at Dunkirk or in Washington. 

The Court. What is the date of the contract between the 
Alco and the Interstate about the Dunkirk work? 

Mr. Hatch. There is no correspondence between those 
two. 

Mr. Williams. I think your Honor has in mind the cor¬ 
respondence with the Wailes Dove-Hermiston Corporation, 
which was introduced in evidence on the first day. 

The Court. That is what I wanted to see. I thought it 
showed very clearly, and that everybody was in agreement. 

Mr. Lynch. Oh, no; I w T as never in agreement about 
that. 

275 Mr. Hatch. The principal contract, if your Honor 
please, calls for coating at Washington. It was nec¬ 
essary that this procedure that is here offered to Mr. Dowe 
be followed before this contract could be amended; and this 
is the amendment of the contract. 

The Court. It is an interim contract imposing upon the 
Interstate Company the obligation to coat the pipe in 
Washington? 
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Mr. Hatch. Yes; and this file of Mr. Dowe’s shows a 
change of this contract. 

The Court. A modification? 

Mr. Hatch. Yes; of the principal contract. 

The Court. I think you can show it. I thought Mr. 
Lynch conceded that. 

Mr. Lynch. I do not concede it. If you show correspon¬ 
dence between Interstate and the District of Columbia for 
one purpose, I submit that my correspondence ought to go 
in also. 

The Court. I said this morning that everything could go 
in that showed any modifications of the contract. I ex¬ 
pressly announced at that time that you could prove any¬ 
thing to show that the contract had been changed. 

Mr. Hatch. If your Honor please, the letter from the 
District that he is talking about was a letter from Interstate 
to the District asking the District to modify with respect to 
penalties, which does not affect us at all. 

Mr. Lynch. Certainly it does. The pipe was delayed and 
we were delayed in getting the pipe. If your Honor please, 
if you read this contract you will find it provides that ap¬ 
plication for an amendment of it must be made in 
276 writing. This was made in writing; and we state 
that we were delayed 80 days because of delay in re¬ 
ceiving the pipe. 

The Court. If the District agreed to that, you can 
prove it. 

Mr. Lynch. It doesn’t make any difference about that, 
does it? 

Mr. Williams. The District didn’t believe you, so it didn’t 
modify the contract. 

Mr. Lynch. I move to strike out the remark of Mr. Wil- 
* 

liams. 

The Court. If you would talk one at a time we would get 
along a lot better. Let me make a ruling. 

I did not understand that the letters were offered to 
prove a modification of the contract. I held expressly that 
anything proving the modification of the contract would be 
admissible. There was nothing purporting to show a modi¬ 
fication of the contract. There was some talk about penal¬ 
ties, but I said that I did not have anything to do with this 
controversy here between these parties. If you think it is 



162 INTERSTATE. ENGINEERING CO., INC., ET AL. VS. 

important to prove that this contract was modified, you 
may do so, with respect to the place where this work was 
done. But I thought we had passed that and the correspon¬ 
dence showed that the work was done up there. 

Mr. Lynch. Your Honor, I renew my motion, and ask the 
court to withdraw a juror and continue the case because of 
the improper and prejudicial remark of Mr. Williams. 

The Court. The remark of course is not evidence, and 
had nothing to do wdth what the letters show, whether the 
District believed it or not. But it did not make any 

277 changes in the contract. I overrule it. 

Mr. Lynch. I renew my motion in view of your 
Honor’s remark as to what the District did, because there 
is no evidence of what the District did, either. 

The Court. There is nothing before this court to show 
that. You have not offered to prove anything about it. If 
you do, I will rule that you can prove it. 

Mr. Lynch. I renew my motion on the offer of the three 
letters identified this morning. 

The Court. What is the use of offering them again? 
They have been ruled out. 

V 

By Mr. Williams: 

Q. I believe you identified, under Mr. Lynch’s examina¬ 
tion, these pictures (indicating) as being pictures showing 
i the machine for the application of the bituminous lining at 
Dunkirk. That is correct, is it not? A. It would be pos¬ 
sible to apply it on that equipment. 

Q. I also understood you to testify that when you were 
there this machine was out of doors and not indoors, as 
shown in this picture. A. A machine was out of doors. It 
was set up out of doors. 

1 Q. Do you know when the machine was sent to Dunkirk? 
A. It was sent to Dunkirk after the approval of the change 
order which you have there. The date of that telegram is 
October 19,1 think. 

Q. Yes. A. It was sent to Dunkirk after October 19. 

Q. When you were there on November 14 was the 

278 pipe which had already been fabricated by Alco Prod¬ 
ucts awaiting coating by the Wailes Dove-Hermiston 

people? A. Yes; there was pipe that had been fabricated 
and which had not been coated when I was there. 

Q. It was awaiting coating? A. Yes. 
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Q. And the coating was delayed by the cold weather? A. 
It was delayed on November 14 on account of cold weather. 

Q. Mr. Dowe, is it good engineering practice to ship pipe 
in a certain sequence relating to the use of the pipe in the 
actual job? Perhaps I may explain my question by asking 
what it is not the practice to do. Is it not a fact that it is 
not the practice to ship pipe necessarily as soon as it is 
ready, but that the pipe is fabricated and then shipped in a 
certain order in accordance with its intended use on the 
job; is not that a fact? A. Yes. That was arranged on the 
occasion of Mr. Firth’s visit to Washington. 

The Court. I thought I was right about the correspon¬ 
dence yesterday. There is a letter here from Commissioner 
Sultan in which he approved the one that is already in evi¬ 
dence. 

Mr. Williams. No further questions. 

Redirect Examination 
By Mr. Lynch: 

Q. Mr. Dowe, the last question that Mr. Williams asked 
you was about this pipe, and you said that was the reason 
for Mr. Firth’s visit to Washington. That was on 
279 August 20, 1934, was it not? A. Yes. 

Q. I will show you Plaintiff’s Exhibit No. 45. Are 
you familiar with that? A. I have seen it. 

Q. Do you recall whether or not that was an extra order 
given by the District of Columbia to the general contractor? 
A. All of this was an extra order, the installation of the 
24-inch outlet. 

Q. And for that extra order there was extra compensa¬ 
tion ? A. That is correct. 

Q. And it was understood all the way through from the 
District of Columbia down to the manufacturer of the pipe 
that there was an extra order? A. Yes. 

Q. With relation to Plaintiff’s Exhibit 43 Mr. Williams 
asked you if this drawing showed one nipple. A. It shows 
one nipple. 

Q. Is this projection (indicating) here also similar to a 
nipple ? A. As I understand a nipple, it would not be con¬ 
nected to anything. It would be a short piece of pipe. 

Q. A short piece of pipe is a nipple? A. Yes. 
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Q. And if pipe is connected with a joint it takes the same 
place as a nipple and performs the same function as a nip¬ 
ple? A. Yes; that is possible. 

Q. Mr. Dowe, with reference to Detail F on De- 

280 fendants’ Exhibit No. 5—Mr. Williams showed you 
that and asked you if that was a tee. Is that a tee ? 

A. That is. 

Q. This tee, however, is welded right on the pipe in 
Detail F? A. In fabricating steel pipe in this particular 
case there was a cast steel flange welded on to the pipe. 

Q. In Detail F in this blueprint? A. Yes. 

Q. So this tee is welded right on the pipe? A. Yes, sir. 
Q. And that is called a tee? A. Designated as a tee. 

Q. But, as you term it, welded right onto the pipe as a 
flange? A. It could be called a flange or connection or a 
tee. 

Q. The 30-inch three-way branch which has been referred 
to as a tee, and two nipples, is not welded on the pipe, is 
it ? A. The drawing does not show it welded on. 

Q. This detail drawing, Plaintiff’s Exhibit No. 43, shows 
a tee and nipple separate? A. It shows this nipple sep¬ 
arate (indicating); yes. 

Q. And the other nipple welded? A. The other nipple 
is fabricated as part of the pipe. 

Q. Actually Plaintiff’s Exhibit 43 is a detail of the tee or 
three-way connection which went in at 11th and K streets, 
is it not? A. Yes. 

281 Q. And that is the only one of its kind that went 
in this work, is it not? A. It is the only 30-inch tee 

in there. 

Q. Thank you very much, sir. 

Mr. Williams also asked vou with regard to whether or 
not, when you were at Dunkirk on November 14, there was 
pipe which was ready to be coated. I will ask you whether 
or not there was pipe which had already been coated at 
that time? A. There was. 

i Q. How long did you remain at Dunkirk? A. I was there 
from about 9 o’clock in the morning—well, I was there that 
one day. 

Q. That particular day it was too cold to coat? A. That 
is correct. 


DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 


165 


Q. Do you have reports from your field inspector there 
that thereafter they did coat on the outside after Novem¬ 
ber 14? A. Yes. 

Q. On that day, did they not? A. Yes. 

Q. And they coated on the outside pipe which was there 
until December 13, did they not? A. As near as I can tell 
from this report. 

Q. On December 13 they disconnected the equipment 
from the outside of the building to the inside of the building 
so they would have a little warmer temperature? A. That 
is the inference in the report. 

Mr. Lynch. That is all. 

282 Recross Examination 
By Mr. Williams: 

Q. Mr. Dowe, showing you the tee in Detail F, as a mat¬ 
ter of fact there was a nipple in connection with the tee, was 
there not? A. Yes; there is a nipple shown on this draw¬ 
ing. 

Q. Turning to the 30-inch three-way branch which Mr. 
Lynch contends is a tee—and no doubt it is a tee—there are 
tw’o nipples shown on blueprint 54-X, are there not? A. 
Yes. 

Q. You have already testified that the blueprint of the 
special tee that was actually used there showed only one 
nipple? A. That is correct. 

Q. Is it not a fact that the two-nipple indication on blue¬ 
print 54-X is a cast iron practice, whereas the one nipple 
shown on the blueprint of the tee actually used is a steel 
practice? A. The cast iron tee has specified sizes, and this 
drawing is drawn up with that in mind. The specification 
calls for either the steel or cast iron pipe. It was submitted 
as steel pipe by the company. This print or drawing that 
I am looking at, 54-X— 

Mr. Lynch. Defendants’ Exhibit No. 5. 

The Witness (Continuing).—Defendants’ Exhibit 5, is 
intended to designate either steel or cast iron. In this par¬ 
ticular instance the specified dimensions are those in stand¬ 
ard practice in cast iron pipe. 

Mr. Williams. No more questions. 


166 INTERSTATE ENGINEERING CO., INC., ET AL. VS. 

283 Redirect Examination 
By Mr. Lynch: 

Q. They had an option to use steel or cast iron? A. They 
i had an option to bid on either steel or cast iron. 
i Q. And they bid on steel? A. Yes. 

Q. And this shop drawing which was produced here is 
for a steel connection pipe joint, is it not? A. The detail 
shop drawing is for steel. 

Q. I do not know whether I asked you this question or 
not, but you were there from time to time. Was there a 
heating apparatus in existence at this shop to keep the 
gunite at a certain temperature? A. There was a heating 
apparatus at the plant on M Street. 

Q. Was there tarpaulin over it to cover it to keep the 
heat in? A. It was necessary to cover the pipe with tar¬ 
paulin in order to keep the heat in the pipe. 

Q. Was that there also? A. Yes. 

Q. Do you recall whether or not it was there on or about 
the first of December until sometime in February? A. It 
was there a large part of December and January. 

Mr. Lynch. That is all. 

Recross Examination 
Bv Mr. Hatch: 

2S4 Q. Where was that plant located? A. On M 

Street east of 11th Street, adjacent to w’hat is known 
as the M Street siding. 

Q. Where would the bituminous coating have been ap¬ 
plied if it had not been changed? A. It would probably 
have been applied at that location. 

Bv Mr. Lvnch: 

% * 

Q. Were there many other connections, such as Detail F 
which Mr. Williams showed you here on these plans and 
drawings, similar to that? A. There were many other 
similar ones. 

Mr. Lynch. That is all. 

(The witness left the witness stand.) 

Thereupon C. B. Harris, a witness previously called and 
sworn, was recalled and testified further as follows: 
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Direct Examination 
By Mr. Lynch: 

Q. Mr. Harris, please give the members of the jury your 
age. A. Thirty-five. 

Q. Where were you educated, Mr. Harris? A. In high 
school, in Augusta Military Academy, and the University 
of Wisconsin. 

Q. How long did you go to the University of Wisconsin? 
A. Four years. 

Q. Did you graduate? A. Yes. 

285 Q. Did you get a degree? A. Yes. 

Q. What kind of degree ? A. General Engineering. 

Mr. Lynch. That is all. 

Mr. Williams. No questions. 

(The witness left the witness stand.) 

Mr. Lynch. That testimony was in view of the remark 
made about his being a plumbing contractor. 

Mr. Williams. We never called him a plumbing contrac¬ 
tor. That was your expression, Mr. Lynch. 

Mr. Lynch. The record will show who made it. 

We rest. 

Defense rests. 

Motion for Directed Verdict on Behalf of Plaintiff 

Mr. Williams. Your Honor, I have a motion for a di¬ 
rected verdict. 

The Court. Have you finished with your testimony? 

Mr. Williams. We have a little more testimony if we 
have to put it on, but I want to make at present a mo¬ 
tion for a directed verdict. 

The Court. I will excuse the jury until 1:30. 

(The jury withdrew from the court room.) 

Mr. Williams. The plaintiff moves for a direct verdict, 
your Honor, on the following grounds, the first five of 
which apply to the entire case, and the remaining five ap¬ 
ply to certain features of the case: 

1. That defendant has failed to show that plaintiff did 
not deliver coating to Wailes Dove Hermiston as rapidly 
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as that company could apply the bituminous lining. 
286 2. That the defendant has failed to show that there 

was a lapse of thirty days between the approval of 
the shop drawings and the shipment of the pipe. 

3. That the defendant failed to give notice to the plain¬ 
tiff of the plaintiff’s alleged breach of promise. 

4. That the defendant has manifested an express assent 
to the plaintiff’s performance. 

• 5. That the defendant has failed to impeach by fraud or 

mistake the account settled by its letter of May 31, 1939. 

6. That the defendant has failed to negative plaintiff’s 
proof of a bona fide controversy settled by the special or¬ 
der of January 25, 1935. 

7. That the defendant has failed to negative the promise 
to pay on a day certain. 

8. That the defendant has conceded that it would have 
been necessary to have bought the blankets, tarpaulin and 
heating equipment. 

i 9. That the defendant has offered no convincing testi¬ 
mony of the equipment kept on the site. 

10. That the defendant has shown damages at most 
amounting to $3,081. 

Of course assuming we are correct on the last five, we 
would not be entitled to a completely directed verdict, 
i The Court. T cannot direct a verdict at this stage on any 
of those latter questions. 

Mr. Williams. I think your Honor could, because the 
defendant has rested. 

i The Court. You mean, a directed verdict in your 

2S7 favor for the amount of the claim? 

Mr. Williams. Yes. 

The Court. On the ground that it is not disputed that 
i the goods were delivered, and on the further ground that 
they did not make out a claim of $600 and have not made 
out a claim for damages resulting from the delav of the 
job? 

Mr. Williams. Correct. These are all very serious mo¬ 
tions, and I would like to argue these points seriatim if 
your Honor will listen to me. 

The Court. Take them up one at a time. 

(The motion was argued to the court by counsel for the 
respective parties.) 
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(Whereupon, at 12:50 p. m., a recess was taken until 1:30 
o’clock p. m. of the same day.) 

288 After Recess 

The proceedings were resumed, pursuant to the recess, 
at 1:30 o’clock p. m. 

The Court. Have you finished? 

Mr. Lynch. I think the jury should be excused. 

The Court. W r ould you rather have the jury excused? 

Mr. Lynch. 1 think so. 

The Court. All right. You ladies and gentlemen may 
remain in the hall until counsel have finished their argu¬ 
ment. 

(At 1:32 o’clock p. m. the jury retired from the court 
room.) 

Further Argument for Directed Verdict on Behalf of the 

Plaintiff. 

By Mr. C. D. Williams. 

Mr. Williams. Your Honor, supplementing my previous 
argument upon the failure to give notice, I want to read to 
your Honor Section 412 of the Restatement of the Law of 
Contracts: 

“Under a contract for the sale of goods, the failure of 
the buyer, after acceptance of goods tendered as perform¬ 
ance of the contract, to give notice to the seller of the lat¬ 
ter’s breach of any promise or warranty, within a reason¬ 
able time after the buyer knows or has reason to know of 
such breach, discharges the seller’s duty to make compen¬ 
sation.” 

That is a statement of the same doctrine as found in the 
petition to the Circuit Court of Appeals in the Second Cir¬ 
cuit in the case of Morgan Manufacturing Company 

289 versus United States Shipping Board. That opinion 
was written by Judge Learned Hand, of New York, 

and it stated it was a codification of commercial law. Since 
then the same doctrine has been stated in Section 412 of 
the Restatement of the Law of Contracts—the same doc¬ 
trine as embodied in Judge Learned Hand’s opinion. 

The Court. Is it not just another phase of the principle 
that we sometimes recognize under the head of assent or 
waiver, and so forth? 
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Mr. Williams. I think it is. I think it could be stated 
in a different way. There is not only the doctrine of ac¬ 
quiescence but also there is the doctrine of express consent. 
We are covered here because there was the acquiescense 
for a year and a half; also on the ground of express con¬ 
sent we are covered, because there was the promise to pay, 
as late as a year and a half afterwards. 

The Court. It is the same conception applied to these 
things. 

Mr. Williams. Yes. 

Now, your Honor, there are various cases I might cite, 
that hold that the giving of a note for the price, after de¬ 
layed receipt, released or discharged any basis for com¬ 
plaint, or that the payment of the price in full releases 
from any liability—the same general doctrine. There are 
a great number of cases on that point. I do not understand 
the doctrine to be questioned, so I shall not go into any 
further detail. That concludes my argument. 

The Court. Will you let me have those exhibits that you 
had there? 

290 Mr. Williams. I have another case, which I neg¬ 
lected to refer to your Honor, on the point that 
where there is a dispute as to the interpretation of a con¬ 
tract, and it is resolved by a new contract, that is binding. 

The Court. You gave me the reference here 294 Federal 
Reporter. 

Mr. Williams. Yes, and I also might refer to you 143 
Federal 829—the same doctrine. 

Argument in Opposition to Motion for Directed Verdict 
By Mr. Robert E. Lynch. 

Mr. Lynch. If your Honor please, they can not claim 
that the delay was due to the application of the bituminous 
coating. First, if they did make such claim, they should 
have claimed it at that time. Secondly, the uncontroverted 
evidence at this stage of the case shows that there were 24 
pieces of pipe ready for shipment on November 14; that 
there were other pipes there which had the coating placed 
on them. 

Mr. Hatch. Your Honor, that is a misstatement. There 
were 24 pieces for the Harrison contract and this contract, 
and Mr. Dowd testified he could not tell which pipe was 
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which and he could not tell how much was ready for ship¬ 
ment—and not the 24 pieces. 

Mr. Lynch. Assuming that the machinery that fabri¬ 
cated the pipe broke down and it took them a month to get 
new machinery, and assuming they did not think there were 
10 or 20 pieces of pipe, they said, “We do not have a car¬ 
load and we will wait until a carload is ready.’’ And they 
did so. Secondly, they had a right to send that down here, 
coating or no coating, unless they agreed that it 

291 could be done. The only evidence on that point is 
the letter which is in evidence in this case—and not 

denied—which says this—this is Plaintiff’s Exhibit Num¬ 
ber 4 on rebuttal: 

“The Alco Products Company are in full accord with 
the request of the Wailes Dove-Hermiston Corporation, 
and are anxious to have the work performed at their plant 
as they also recognize the advisability of carrying out the 
coating operations at the place of manufacture of the pipe, 
where conditions can be made more favorable than in an 
open storage yard.” 

Now, there is no denial of that; and as a matter of fact, 
that is their evidence. They produced it. 

Your Honor, the evidence of Mr. Dowd, just before we 
closed, was that after November 14 and before the equip¬ 
ment was moved inside, which was about a month later— 
December 13—there were other pipes coated on the outside 
of the building. So there can be no question of any delay 
on the part of Wailes Dove-Hermiston Corporation in the 
coating of this pipe. 

You also have here, if your Honor please, the question 
of the visit of Mr. Firth, which I think is one of the most 
important points in this case. On August 20 he was in 
Washington with Mr. Dowd and with the Interstate repre¬ 
sentative. He went to the place wdiere the work was being 
done, and there he was shown just precisely wdiere the work 
was to start and where he wanted it to start, so that the 
pipe for that part could be fabricated first. 

Now, the first day—August the 21st—Mr. Dowd 

292 sent the specifications and the plans to the Alco 
Company, in accordance with the understanding of 

August 20, the day before, with Mr. Firth. From August 
the 21st until at least September the 4th they kept those 
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plans and specifications. Why they did not forward them 
down, they have not shown. The evidence is that a man 
can make three shop drawings in an hour. 

Mr. Williams. That is not true—three in a day. 

Mr. Lynch. Thank you. 

Mr. Hatch. And that is just easy ones; that is not for 
the specialized ones. 

Mr. Lynch. Yes; and the first they sent down were two 
shop drawings in two days—that is one draftsman. Whether 
or not they delayed making these shop drawings, whether 
or not thev delaved fabrication for anv reason of their own 
—be it credit or otherwise—I submit does not make any 
difference so far as this case is concerned. There was a 
delay. The delay was on their part; because we have here 
in evidence the fact of a drawing made. If I can find it 
for your Honor, I will. 

The Court. I get your point on that. Your thought is 
that since they were contemplating completing this con¬ 
tract and making credit arrangements and going ahead, for 
our purposes here it ought to be treated just as if it was 
made before that time. 

Mr. Lynch. Yes, as if it was made before that time. And 
they recognized it as such; and they did not produce one 
scratch of a pen to show that they were not going ahead 
with this contract “because you have not made your credit 
arrangements”. If that were true, why didn’t they 
293 say so in a letter—and they were the greatest letter 
writers I have ever known at any time and place, 
when it comes to writing letters dunning people. If they 
were half as efficient in getting their shop drawings done 
as they were in writing letters, this job would have been 
done before Christmas. I wish I could get some of those 
fellows, up there, to collect some bills for me! 

In August, long before the credit situation was fixed, 
there was prepared by the Alco Company this large geom¬ 
etry map—which ought to be marked as an exhibit. 

Mr. Hatch. Well, it is substantially like the one that 
is in. 

Mr. Lynch. What is the date of that 1 ? 

Mr. Hatch. They are all the same date. 

Mr. Lynch. They are? 

Mr. Hatch. Yes. 
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Mr. Lynch. (Continuing)—showing that there was no 
question of these people’s going ahead with the contract. 
Now to come in here and attempt to say that there were 
no credit arrangements or, secondly, that they were held 
up by the factor of the bituminous coating, I submit to your 
Honor is something that is not sustained or warranted by 
the evidence. 

In considering this motion, your Honor must give every 

favorable inference to the testimonv of the other side. As 

%> 

our Court of Appeals said—just in last week’s Washington 
Law Reporter—in reversing this Court for granting a di¬ 
rected verdict; it said that in cases where the Court has 
any idea of considering granting a directed verdict, 
294 every inference should be given that is favorable to 
the testimony of the party against whom the motion 
is directed. 

Your Honor, the whole theory of our new rules, particu¬ 
larly with regard to directed verdicts and motions for new 
trials and the right of vour Honor to retain the case even 
ten days after a verdict, for the purpose of then having a 
directed verdict, shows that the idea of the Supreme Court 
of the United States—and precisely the idea of our Court 
of Appeals, decided in 22 or 24 Appeals, the case of Burney 
against the railroad company, where the Court of Appeals 
said that the better practice in any case where there is any 
possible doubt as to the granting of a directed verdict is to 
submit the question to the jury, subject to the legal points, 
which can be considered on a motion for a new trial; or 
even if they are overruled, the Court can pass on it; but 
they said it is useless to go through a trial for three days 
and then, if your Honor should direct a verdict and the 
Court of Appeals should overrule it, we should have to 
come back here and do it again. 

If the jury gives them a verdict, and I appeal that or 
they appeal, then the whole thing is settled; the question of 
facts is settled and determined once and for all. 

Now, they talk about this question of their having rea¬ 
sonable grounds for believing that the tee did not come 
within the contract. Where is that testimony? Mr. Dowd 
says positively it did come in the contract. 

Mr. Hatch. Excuse me. 
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Mr. Lynch. I am sure he said ‘ * positively ”; there 

295 is no question of that. 

Mr. Hatch. He said it might have been. 

Mr. Lynch. No, he said it was. 

The Court. We may admit there is a question of argu¬ 
ment about it. 

Mr. Lynch. No, I will not admit that. I say positively 
that the testimony is that the tee was in the contract. 

The Court. How manv tees were there in that contract? 
Mr. Lynch. There are many possible tees, but there is 
only one tee of that size and shape. There is no question 
of that. 

! The Court. Could it not be considered that there are at 
least two tees in the case? 

Mr. Lynch. There are no other tees possibly like this. 
There are ten or twelve tees, but this was the only tee which 
was separate, as a tee. In other words, here is a piece of 
pipe (indicating), and there may be a tee welded on the end 
of it, as Mr. Dowd explained it. But here is a connecting 
tee (indicating)—a three way tee. So Mr. Harris said posi¬ 
tively it was in there. Mr. Dowd said—I asked him, pre¬ 
cisely; I had the contract, the special order, and the plan; 
and he said they all called for the same thing. And now to 
come here and say there is reasonable ground for disputing 
that: I say there is no reasonable ground. The testimony 
is not only one way but it is overwhelmingly one way. 

The Court. In the special order there is a 31% O. D. 
Tee, 7 feet long. 

Mr. Lynch. That is right. 

296 The Court (reading): 

“31*4" 0. D. Tee 7'0" long in the run, branch 4'0" 
from center to face; two outlets flanged and one prepared 
for Dresser Coupling.” 

Now, in the other there is one tee that is mentioned. 

I Mr. Lynch. One tee and two short— 

The Court (interposing). I mean two tees shown. 

! Mr. Lynch. One tee and two short nipples. 

! The Court. But in the plan there are others? 

Mr. Lynch. Yes, there are many tees shown in the plans. 
The Court. Also it says “also 1-31*4" x 18" long steel 
plate nipple, one end flanged”. Is that specified in the 
original? 
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Mr. Lynch. No, I do not see that, if your Honor please. 

The Court. And “also 2-Dresser Couplings to connect 
steel plate fittings to existing cast iron line. All to be built 
to District of Columbia Department of Water specifications 
and subject to their inspection”. 

Mr. Lynch. Of course I am not an engineer; but I say 
that the witnesses who are familiar with it—Mr. Harris and 
Mr. Dowd and Mr. Schiavi—all testified, in contradiction, 
that the tee and two short nipples that were called for in 
the contract between the parties were the same equipment 
or material which is called for in that special order, and 
which is the same equipment or material which went into 
the particular joint at Eleventh and K Streets. 

The Court. Apparently the drawing was made much 
later. 

Mr. Lynch. Yes, I can tell you precisely when it 
297 was made. It was made December 11, if your Honor 
please; and consider the fact that the drawing for 
this was made December 11 and approved. That would in¬ 
dicate that the Alco Company itself at that time regarded 
it as part of the contract. 

Mr. Hatch. Read the letters of December 7, wherein they 
specifically raised this controversy—December 1st and De¬ 
cember 7th. 

The Court. This is the letter of the Alco Products; it 
says: 

“Referring to your recent request regarding details of 
“T” at the connection at 11th and K Streets on the 31 
o.d. pipe would advise that if you will refer to our geometry 
drawing 2305 you will notice that the first section in the 
line at this point is SA-51 which is provided with a flange 
to connect to the valve at K Street and is also fitted with an 
8" tangential nozzle which makes the “T” for this connec¬ 
tion as shown in the lower right hand corner of the city’s 
drawing 54X in enlarged detail. The “T” in the K Street 
line is a flanged cast iron fitting which will in turn connect 
to a cast iron flanged nipple and then to the valve on 11th 
Street. On the K Street run of pipe you will have to pro¬ 
vide for flange connections to this cast “T” and the nipple 
and valve in this line. 

Our contract for steel pipe starts on the L Street side of 
the valve in the line running along 11th Street, the valve 
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and other cast fittings to connect in existing line in K Street 
to be supplied by yourselves. 

Section SA-51 above referred to is detailed on our 

298 drawing 2305-30, copy of which you have. 

Hoping this explains the hook-up of the line at this 
point and awaiting your further commands, we are 

Very truly yours, 

ALCO PRODUCTS, INCORPORATED 

HBF:DCB H. B. Firth’’—that was 

on December 1st. 

Then they wrote again, on December 7: 

“Relative to vour conversation vesterdav with our Mr. 

» •> 

Burns and Major Lockwood at our Washington office would 
advise that as stated in my letter of the 1st our contract for 
kteel pipe starts at the face of the valve on 11th Street, the 
center line of the valve being located at station 0 plus 05 
and the first section of our pipe at this point is SA-51, 
which is fitted with a flange to attach to the valve and in¬ 
cludes the nipple and tee as shown on the city drawing 54X. 

The starting point of the contract is at Station 0 as shown 
on the city’s profile drawing 54X1, which is the center line 
of the run of pipe extending along K Street. This run of 
pipe is made up to connect to the 11 Street pipe with a cast 
flange tee which we now understand you will require made 
of steel and to include the flanged connections for attach¬ 
ing to both the valve in the 11th Street line and also in the K 
Street line as shown diagrammatically in the sketch re¬ 
turned bv Mr. Burns. This fitting will be a fabricated tee 
with two ends flanged and one end of the K Street run pre¬ 
pared for a Dresser coupling. We are making up a 

299 drawing and prices on this extra equipment and 
prices will be mailed you in the next few days accom¬ 
panied by a print showing just what we propose to furnish 
subject to the approval of the engineers.” 

On the 11th they say: 

“We enclose herewith approved copy of Drawing No. 
4N-7320, showing special tee section—31>{>" 0. D. Pipe, this 
being acceptable to us.” 

And on January 24th: 
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“Referring to our conversation in this office relative to 
31i/>" (). j). Tee, I have the following to advise: 

We refer first to our letters of December 1st and Decem¬ 
ber 7th which fully explain the situation regarding the Tees 
and specials included in our contract. 

It was understood and approved by the District of Co¬ 
lumbia that our contract started at the face of the valve on 
Eleventh Street and that the fittings on K Street were to be 
cast flange fittings and would be supplied by others. You 
will note by referring to the City drawings 54-X that there 
are a number of cases in the Eleventh Street run of pipe 
where Tees are specified and these were the Tees referred 
to in our contract but which we made up by incorporating 
the straight run in the Eleventh Street pipe making the 
branch connections steel nozzles which were attached to the 
plate by welding. 

I trust you will fully appreciate that our original con¬ 
tract in nowise referred to the Tee on which we 
300 quoted you January 19th, and we would appreciate 
an order from you to cover this.” 

You replied to that on January 14. 

Mr. Hatch. They signed a proposal which had been writ¬ 
ten to them before. 

The Court (reading): 

“We hereby authorize you to proceed with the fabrica¬ 
tion of special tee section—31 Vo" 0. D. Pipe as shown on 
Drawing No. 4-N7320 which we sent you on date of Janu¬ 
ary 11th, this being acceptable to us.” 

On January 19 they sent you the order: 

“ * * * we have made a firm quotation on furnishing the 
following: * * * our price * * * is $600.00. 

“Terms will be as already agreed upon. 

If this proposal is satisfactory please sign for your com¬ 
pany as provided below, keeping one copy for your files and 
returning original to us. 

Upon receipt of your acceptance of our proposal we will 
proceed with fabrication. 
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The above price is exclusive of any sales taxes, which 
would be for purchaser’s account. 

Very truly yours, 

ALCO PRODUCTS INCORPORATED 

H. B. Davis 

Accepted: 

This 25th dav of January 1935 
INTERSTATE ENGINEERING COMPANY 

Bv C. B. Harris.” 

•» 

Now, what can be said with respect to that except 
301 that you have made a definite agreement there, on 
that ? They propose that proposition and you accept 
it without protest. 

Mr. Lynch. If your Honor please, there was not any 
question at all, and Colonel Lockwood so testified himself: 
that there was a claim made by the Interstate Company 
that this tee was included in the contract. Now, if they 
refused to ship it until the order was signed, and under 
those facts and circumstances it was done, I submit that 
in justice and in fairness a Court should not be persuaded 
to permit a wrong. 

The Court. If they coerced you. 

Mr. Lynch. Mr. Harris, who signed the order, said that 
at that time he had never seen a contract for the material 
included and he did not know whether it was included, up 
to that time. 

The Court. He knew the other side said it was not. 

Mr. Lynch. Mr. Harris did not know that—the man 
who signed the order. 

The Court. But he is chargeable if he is representing 
the company. 

Mr. Lynch. Well, there was more than one person who 
may have represented the company. 

The Court. I understand that; but people could not do 
business on any theory like that. 

Mr. Lynch. But can your Honor in fairness and justice 
say that you are going to permit a company to charge twice 
for an article—which object would have held up the job, 
and which job could not be completed unless it was shipped? 

The Court. No; the only thing I can go by is by what 
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you say. You say you permit a charge for that and 
302 say it is acceptable, and it is signed. Now, unless 
that is by fraud or unless there is a statement of 
coercion— 

Mr. Lynch, (interposing) They said they would not 
ship it unless it was signed and accepted. 

The Court. It was not put in those words. They said, 
“We make you the following proposition ,, . 

Mr. Lynch. Well, that is the substance of it. 

The Court. And you signed this, and it is acceptable 
to you. 

Mr. Lynch. What is a person to do under those circum¬ 


stances ? 

The Court. You might have said, “We sign under pro¬ 
test”, and then you would have protected your rights. 

Mr. Lynch. Well, the answer might be that it would 
have been better to sign under protest. 

Mr. Hatch. You could have bought it any place. 

The Court. And then you could have come into this 
Court, for damages. 

Mr. Lynch. Because we did order it, can it be said that 
we do not have a right now to say that they shall not be 
permitted to collect for it twice? That is all we are asking. 
If it is in the contract—and every bit of the testimony is 
that it is included in the contract—should they be permitted 
to collect for it twice? 

The Court. They said it was not in the contract. 

Mr. Lynch. They have not produced any evidence, on 
the stand, on that. 

Mr. Hatch. Two letters state that it was. 

Mr. Lynch. I submit to your Honor that there is 
303 not a line of testimony by any witness in this case 
who has looked at these plans and specifications, who 
said that did not come within the contract—not a one. 

The Court. In the testimony this morning there was only 
one tee mentioned in the contract; and there certainly are 
two tees here. Now, there are several things here that I can 
not see—a mention of some flanges. They may have been 
in there by implication. However, admitting that you are 
now entirely right in your theory that they ought not to 
have done this, on the other hand, since they were making 
one contention at the time and you made another and they 
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made a definite proposition to you and you accepted that 
ahd they said, “Sign this if it is acceptable” and you signed 
that, I do not see how you can get rid of it unless you are 
going to show that you were defrauded in the matter. 

Mr. Lynch. First, your Honor, I submit that the testi¬ 
mony here shows compulsion and coercion. I do not like to 
use the word “fraud”; but it shows a definite mistake. 

The Court. Well, mistake will be all right—if there was 
* a mutual mistake. 

Mr. Lynch. Right; and then we are entitled to have it 
submitted to the jury, for the jury to pass on it. That is 
all we ask. 

The Court. But there could not be a mutual mistake as 
to what was contended. 

, Mr. Lynch. Mr. Harris says this special order, so called, 
was given to him and that he signed it and that he did not 
know at that time that the material and equipment called 
for in there were included in the material included 
304 in the general contract—material that they were re¬ 
quired to furnish; he did not know it until later; and 
it was signed on that basis. 

'■ There is no question at all that up to that time the In¬ 
terstate Company had contended that it was included in 
the contract, and the Alco Company said it was not in¬ 
cluded. 

The Court. That is a perfectly fair proposition—that 
they were disputing about it. 

Mr. Lynch. I think Mr. Lockwood said they were con¬ 
tending about it, although he does not know anything about 
the plans or specifications or drawings. 

The Court. Yes; and these letters mention that. 

Mr. Lynch. Now, under those circumstances can vour 
Honor say as a matter of law—so that the jury does not 
1 have a right to pass on that question—that you are going 
to decide that, when the people were disputing it and when 
it was signed under a mistake, and when the testimony of 
the engineers and persons who know is that it was included 
in the equipment and material? 

The Court. They should have repudiated that contract. 
But they signed it and went on that theory, and you did not 
repudiate the contract. 
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Mr. Lynch. Your Honor must remember that this was a 
$185,000.00 contract which had to be performed within a 
certain length of time; and this was a necessary piece of 
equipment for that, and the authorization w T as signed with¬ 
out knowledge that it was included in the contract. With 
that situation of the evidence—undisputed evidence—can 
your Honor say there is no question of fact to be 

305 submitted to the jury? Can your Honor say that 
you have a right, under those facts, to assume the 

full responsibility of deciding this question, when the tes¬ 
timony is overwhelmingly and absolutely, on that point, 
that it was included in the contract? 

The Court. I do not go on that; I go on the fact that you 
settled the dispute and that that was sufficient considera¬ 
tion. 

Mr. Lynch. Your Honor, the testimony is that it w r as 
settled by mistake. Mr. Harris said that, “Acting for the 
company, T did; because I was advised that it was an extra 
—by their letter—and I figured for an extra, and I had not 
seen the equipment which was called for.” 

The Court. But it was his business to sec it. 

Mr. Lynch. I submit not. 

The Court. You can not make contracts that way. 

Mr. Lynch. I submit not—and you can not go around 
and run to your lawyer’s office and get an engineer to inter¬ 
pret a contract every time something is submitted to you. 
They had a right to believe that that company would deal 
with them fairly and honestly at that time. They did sub¬ 
mit one extra order here, and they were paid for the ex¬ 
tra: there is no question about that; and Mr. Harris had a 
right to assume that this was another one. 

The Court. That may be; but he did do it and he bound 
his company. If he did not know what he was doing, the 
other side could not be bound by that, unless there was a 
mutual mistake. 

The Court. On October 14th, Mr. Carroza, the president 
of the company, stated the item was all right. 

306 The Court, (reading): 
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“October 14, 1935 

Mr. C. C. Hartman Attorney 
New Amsterdam Casualty Company 
Baltimore Md 

Dear Mr. Hartman:— 

i This will confirm our conversation over the telephone 
this afternoon concerning the account of the Interstate En¬ 
gineering Company. 

Last Friday Col. Lockwood, our Washington Represen¬ 
tative, arranged with Messrs. Schiavi and Carozza to meet 
our Mr. Burns in his office this morning with a view to 
settling the balance on this contract. Mr. Carozza arrived 
at the appointed time, but Mr. Schiavi did not attend and 
all efforts to locate him were unsuccessful. 

Mr. Carozza stated that the item of $600.00 represented 
by a separate bill -was correct and should be paid. He also 
said as far as he was concerned the whole account should 
be settled, but he could not speak for Mr. Schiavi. In 
other words, we don’t seem to be any nearer a settlement.” 
i Mr. Lynch. And there is their statement of what some¬ 
body else said—talking about self-serving declarations! 
The Court. But your own treasurer is writing— 

Mr. Lynch, (interposing) No, their treasurer is writ¬ 
ing to the bonding company. Isn’t that it? 
i The Court. No, this is Mr. Lockwood. 

Mr. Lynch. Mr. Lockwood is writing to the bond- 
307 ing company and is saying what somebody else said. 
The Court. Mr. Lockwood is in your company? 
Mr. Lynch. No, he is in their company. 

The Court. But this is sent to Mr. Lockwood. 

Mr. Lynch. Who signed it? By whom is that letter 
signed? 

! The Court. It is a carbon, without any evidence as to 
any signature on it. 

i Mr. Hatch. This is written to the attorney for the bond¬ 
ing company, C. C. Hartman. 

Mr. Lynch. There is an example, your Honor, of a let¬ 
ter of compromise going in this case—the very thing I have 
been contending, before—writing to an attorney for an in¬ 
terpretation of what was agreed by the parties. 
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The Court. Well, I think you have a contract and I do 
not see how there can possibly be anything to eliminate your 
claim for the six hundred. 

Mr. Lynch. Your Honor, of course I shall take your 
Honor’s ruling on it; but I submit that, under the present 
stage of the testimony, you at least have it clearly within 
the contract that it should have been furnished, and you 
have the order signed under mistake. 

The Court. Well, the contract still— 

Mr. Lynch, (interposing) I submit it would be; I sub¬ 
mit it is ample, particularly where it is clearly, and uncon¬ 
troverted, that it was in the contract—by the engineers, 
who know these plans. But to permit these people to col¬ 
lect twice for something that they are not entitled to, I sub¬ 
mit is a gross injustice; and I submit that the mat- 
30S ter should be submitted to the jury. That is an ex¬ 
cellent example of what the law means by submitting 
questions of fact to the jury, subject to the legal points to 
be determined by the Court of Appeals later. 

The Court. The Court has to determine the contract, un¬ 
less you have some evidence on it. So I would be bound 
by that; that is a matter of law, there. So I have got to, 
take the responsibility for deciding that; I have no discre¬ 
tion except to go by the contract. 

Now you have the other questions there, on this: what 
do vou sav to these arguments of assent—aside from these 
questions of delay? What do you say to this argument of 
assent in the account stated? 

Mr. Lynch. Mr. Schiavi denied it, on the stand, and said 
positively he did not agree to pay the six hundred dollars, 
and he said positively he did not agree to pay this other. 

The Court. Can you show his letters? 

Mr. Lynch. If your Honor please, can it be— 

(At this point Mr. Hatch approached the bench and con¬ 
ferred with the Court.) 

The Court. All right. 

Mr. Lynch. If your Honor is going to listen to me—or 
listen to Mr. Hatch? 

The Court. No, I wanted to get the papers here. On 
January 10 you write, “We are attaching hereto our Jan¬ 
uary first statement showing a balance of $41,873.58, cov¬ 
ering November and December shipments. 
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“Will you please advise at your earliest conveni- 

309 ence when you expect to receive the 75 percent pay¬ 
ment from the Commissioners of the District of Co¬ 
lumbia on the river-crossing section ?” 

i Mr. Lynch. Well, there is no doubt about their asking 
for it; that letter asks for it, all right. 

! The Court. And on February 7th they then write to the 
Casualty Company: 

“We have completed shipment of the electric welded 
steel pipe for the Interstate Engineering Company on the 
above job. Shipment of the pipe commenced November 20, 
1934 and was completed December 21, 1934. The total of 
our billings amounted to $41,873.58. 

“The purpose of this letter is to merely advise you of 
the status of this account, so that your records may be 
complete.” 

Mr. Lynch. May I interrupt you, right there, for a 
moment? 

The Court. Yes, sir. 

Mr. Lynch. Actually the piping had not been fully 
shipped and completed; because this extra order, as they 
term it, was still there. 

The Court. That comes on May 31st, when they write to 
vou and thev sav: 

“May 31, 1935 

Interstate Engineering Co. Inc 
Post Office Box 4654 
Anacostia D C 

Gentlemen:— 

Herewith we hand you statement of our account, 

310 covering pipe furnished for the Anacostia River 
Crossing, amounting to $42,473.58. 

“It is our understanding that you will complete your 
work by June 1st and receive payment from the District 
of Columbia of 75% of the river crossing section, from 
which you are to pay us for the full amount of our in¬ 
voices. In this connection we wish to call your attention 
to the terms of the contract, which provide “all pipe 
shipped by us shall be paid for in full no later than 200 
days from date of first shipment of pipe from our Works/’ 
This date is June 5, 1935. 
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“Will you please let us know upon what date we may ex¬ 
pect to receive your check for the full amount of our ac¬ 
count t” 

With that is attached a full statement of all the items, 
and that includes the March 14th item of $600.00. 

Now they say: 

“Alco Products Inc., 

30 Church Street, 

New York City 

Attention: J. Oakley Hobby, Jr. 

Gentlemen: 

Replying to your letter of May 31st, relative to matter of 
payment on pipe furnished by you for the Anaeostia River 
Crossing, we wish to advise that, although all the pipe 
have been laid across the river, the land connection has not 
been made to complete the line, and the line not tested as 
yet. 

311 “Just as soon as the line has been tested and pay¬ 
ment made to us, we will forward you payment in 
full for this material.” 

Mr. Lynch. Mr. Schiavi said that he had a claim against 
them for this delay and he decided that instead of paying 
them and suing them, he just deducted it and held out. He 
said he held out the amount which would cover his claim, 
and he settled with them for the balance. Now, they re¬ 
ceived something like thirty-three thousand and some-odd 
dollars. 

Mr. Williams. And the evidence show’s how w t c got it 
from the bonding company, too. 

Mr. Lvnch. Mav I call this to vour Honor’s attention— 

w * 

which I think is rather important on this subject matter 
of the question here, not only of the delay but of payment 1 ? 

The Court. Go ahead. 

Mr. Lynch. It is that, under the contract, the Interstate 
Company is required to make an application to the Dis¬ 
trict in the event that they claim any delay. They made 
such an application; and the District of Columbia officials 
are the only persons to whom the Interstate Company could 
make such an application. They were not required to give 
notice to the Alco Company. The grounds of that request 
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fy>r extension of time were because of the failure to ship the 
pipe on time; and as claimed there and as claimed here, 
there was a delay of 80 days in the shipment of the pipe. 

Now, if vour Honor will consider that and if your Honor 
will also consider this factor: that there has been no show’- 
ing that the particular item of $600.00, wdiich is 

312 claimed here—w r hich is extra—was ever shipped as 
called for in this original contract; there has not 

been one w’ord of evidence that they shipped the item w'hich 
was called for in this contract—and w T hich was, as w T e say, 
called for in the special order, also. 

The Court. But they billed you for it, and you w r rite to 
them and say that the bill is all right. 

Mr. Lynch. You do not get my point, sir: here is an item 
of $600.00, calling for a connecting Tee, clearly in the con¬ 
tract. They have not show’ll that they sent us a connecting 
TJee. Mr. Dowxl said that the connecting Tee, for which the 
shop drawing is in evidence—which is the extra drawing— 
is the very thing which went into this Eleventh and K 
Street coupling—it clearly showing that they never sent it 
but once and that there w^as no other Tee for that place. 
In the face of that, I submit that your Honor is driven to 
the proposition that you can not, in justice, permit a man 
t<j> collect twice for something that was delivered only once. 
Mr. Schiavi said he did not pay it. He paid what they w*ere 
entitled to, but he did not pay the balance of their claim, 
and he said there was a question of whether he w T ould pay 
it) all and then sue or wdiether he would pay only part and 
let them sue—w’hich he did. 

The Court. A year later, on June 17, 1936, after all this 
time, he writes: 

313 “Baltimore, Md., June 17, 1936 

SUBJECT: Anacostia River Water Main Contract 

Alco Products Incorporated, 

30 Church Street, 

New 7 York, New York. 

Gentlemen: 

i“We are exceedingly pleased to herewith attach Gov¬ 
ernment check #474,567, in the amount of $33,350.35, en¬ 
dorsed to your order to apply on our account. 
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“We are vigorously pressing our claim against the Dis¬ 
trict and we anticipate an early conclusion thereof. 

“In closing, permit us to say that we are very apprecia¬ 
tive of the patience which you have displayed.” 

Now, can that be considered as anything except an ac¬ 
count stated? 

Mr. Lynch. He said no. The testimony of the witness, 
if your Honor please— 

The Court, (interposing) I know, but I am talking about 
what he said then. 

Mr. Lynch. What difference does it make what he said 
then? He said then he told them and he said now he told 
them. 

The Court. How am I going to do business with any¬ 
body, in those cases? 

Mr. Lynch. Your Honor, a person can talk as well as 
write; and if he told them he was not going to pay their 
balance until he settled his claim with them, I submit that 
is sufficient. 

Mr. Hatch. He did not say that; there is no evi- 
314 dence at all, there. 

The Court. There is no evidence, except the ques¬ 
tion came up a long time afterwards. I do not see how I 
can do anything at all except to hold that these claims are 
covered by the special contract and that the consideration 
for that special contract was the settlement of the dispute 
at the time; and I do not see how I can treat this other ac¬ 
count in any other way than as an account that has been 
assented to and approved, and as coming clearly within the 
account stated in this price. 

It seems to me I have got to hold on those considerations, 
aside from the questions of whether or not you have made 
out your case under all these complications and exten¬ 
sions—that you have formerly entered in the original con¬ 
tract. 

The Jury may come in. 

Mr. Lynch. Are you going to direct a verdict on the 
whole case? 

The Court. Yes, I am—on the whole case. 

Mr. Lynch. What about the question of interest? 

The Court. The question of interest on the account? 
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Mr. Lynch. Your Honor, take the New York case: there 
was a special statute requiring a given notice; and without 
that notice, the decision of the law would be to the con¬ 
trary. And here they were required to give notice. 

The Court. What case? 

Mr. Lvnch. The case Mr. Williams cited. 

• The Court. That is on the question of waiver. 

Mr. Lynch. On the question that they had to give 

315 notice that they were not going to abide by the ac¬ 
count. 

i The Court. But in this letter they say, “We will abide 
by it, and your account is all right.” 

Mr. Lynch. Also, if your Honor please, the record shows 
that we have paid these people something like seven hun¬ 
dred and some dollars. 

Mr. Hatch. That is right; we are entitled to that, on 
April 17, 1937. The plea of the Casualty Company spe¬ 
cifically states it, and states, “This defendant admits that 
demand was made.” 

' The Court. I have ruled on the matter now. 

Mr. Hatch. You have? 

The Court. Yes, I have. 

Mr. Lynch. Is your Honor going to allow interest, also? 
The Court. Except on this question of interest. 

Mr. Lynch. I submit it is a question of discretion, here, 
and your Honor should not allow it. 

Mr. Williams. On the other hand, in the steel company 
case we find it stated: “The sale here of supplies on 30 
davs credit was not merely an agreement of the buyer that 
'it should not be sued before that time but was a fixing of 
a definite date for payment of the purchase money”. 

The Court. Section 1184 of our Code I think governs 
and rules here: if it is a liquidated amount, I think it bears 
interest. 

Mr. Williams. I do not think there is any doubt, your 
Honor, that liquidated amounts bear interest. 

The Court, (reading) “In an action in the Supreme 
Court of the District to recover a liquidated debt on 

316 which interest is payable by contract or by law or 
usage the judgment for the plaintiff shall include in¬ 
terest on the principal debt from the time when it was due 
and payable, at the rate fixed by the contract, if any, until 
paid.” 
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Mr. Lynch. There is no rate fixed by this contract, and 
no mention of interest. 

The Court. No; but it says if it is required by law. 

Mr. Lynch. It is not required by law; no law requires it. 

The Court. From the time a liquidated debt becomes 
due, our courts have held right along. 

Mr. Williams. There is no doubt of that; I can give you 
a hundred cases on that. 

Mr. Lynch. Your Honor, first, it is not a liquidated 
debt; secondly, there was no intention, here, of the parties 
to hold to interest. There is no provision of law that re¬ 
quires it, and the contract does not demand it. 

Mr. Hatch. The bills demand it. 

The Court. But the contract says it was to be paid in 
200 days. 

Mr. Williams. Yes, within 200 days after the first ship¬ 
ment. 

Mr. Hatch. Or when 75 percent was paid. But that was 
not paid, so it would make it 200 days. 

Mr. Lynch. May I say one word, here? 

The Court. Yes. Let me get this in my mind (examin¬ 
ing the documents): The Supreme Court says, “The sale, 
here, of supplies on 30 days credit was not merely an agree¬ 
ment of the buyer that it should not be sued before 
317 that time but was a fixing of a definite date for pay¬ 
ment of the purchase money * * # As payment was 
not then made, the railway company was in default, and 
interest began to accrue as an incident of the debt re¬ 
coverable as such, and not merely as damages to be allowed 
in the discretion of the Court.” 

That is what the Supreme Court of the United States 
said. 

Mr. Lynch. That was the contention of one of the par¬ 
ties. 

The Court. This is an agreement to pay 200 days after. 

Mr. Lynch. They say that, so far as the interest is con¬ 
cerned, the shipment of the pipe occurred on November 
20; but when it comes to the other question, they say the 
shipment occurred some time in January—the last date of 
shipment. 

The Court. Suppose we take the last date of shipment. 

Mr. Hatch. That has nothing to do with it. The con- 
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tract says, “You pay when you get 75 percent payment 
from the Government for the river crossing.” That is the 
only agreement which affects the credit angle. It says, 
‘Hn any event, you pay for all materials shipped within 200 
days from the first shipment.” 

It says so right in the contract. 

(The documents were examined by the Court.) 

Mr. Hatch. That was November 20; and 200 davs from 
that is June 5. 

The Court, (reading): 

“We agree to accept payment for the pipe, as follows: 

(1) All pipe shipped to you by us under this con- 
318 tract shall be paid for promptly after you have re¬ 
ceived payment from the Commissioners of the Dis¬ 
trict of Columbia of 75% of the lump sum bid by you, such 
75% payment becoming due you in accordance with the 
terms of your contract with the Commissioners upon com¬ 
pletion of the so called “river crossing section.” 

! “(2) In any event, all pipe shipped to you by Alco 
Products Inc shall be paid for in full no later than 200 
days from date of first shipment of the pipe from our 
Works. 

“Will you please indicate your acceptance of the terms 
outlined above by signing the attached copy of this letter, 
and return it to me promptly? 

Yours very truly, 

Treasurer. 

The foregoing is satisfactory to the undersigned Sep¬ 
tember — 1934. 

INTERSTATE ENGINEERING 
COMPANY INC 

A. T. CAROZZA, President 

Mr. Lynch. I wish to object to your Honor’s granting a 
motion in respect to any item or any claim in the declara¬ 
tion here, because it is not warranted by the facts or the 
exhibits and it is not warranted by the law, and the Court 
of Appeals has expressly stated—I shall give the case, if 
your Honor wishes it—in cases where there is a possibility 
that a directed verdict should or should not be granted, it 
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should not be granted, but you should submit the question 
to the jury so that in the event the Court of Appeals 

319 should state that the Court was wrong on the law, 
then a new trial would not be required. 

Then, especially in our new rules, and particularly rules 
49, 50, 51, and 52—under which we are now operating—the 
requirement is that the question should be submitted to the 
jury. 

The Court. That is true—where the matter is in doubt 
and when questions of law are somewhat uncertain. But 
I think that here, now that we have heard your side in full, 
I do not see why we should go on and take a few more days 
to get this case through. So I think I shall adhere to the 
conclusion I have reached: that on the law of this case, 
these matters were settled. 

Mr. Lynch. What amount are you going to direct them 
to return a verdict for? 

The Court. For the amount recited, here, of— 

Mr. Williams. Less $725.23, which was paid on April 
17, 1937. 

Mr. Lynch. Will your Honor direct the Clerk to get all 
the exhibits and keep them here ? 

The Court. No, we do not keep them. 

Mr. Lynch. I ask your Honor to do that. 

The Court. We have no place for them. 

Mr. Lynch. I can not get them from them. 

Mr. Hatch. I will make them available to you at any 
time. 

Mr. Lynch. Then give them to me right now. 

Mr. Hatch. The records show all the papers there. 

Mr. Lynch. I can not make up my record until I 

320 get the papers. 

Mr. Hatch. You can get all your exhibits along 
here, and put all of them that you think you wish, into the 
record. 

The Court. Let us see about the figures. What is the 
date of the interest computation—200 days after that ship¬ 
ment would be what? 

Mr. Hatch. I hand you the declaration; I think it is 
set forth. 

The Court. Just explain how you consider the interest 
is to be figured. 
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Mr. Hatch. The principal amount sued for, and which 
was promised to be paid on June 5, 1935, is $42,473.58. 
Nothing was paid on that account until March 23, 1936, 
when $312.00 was paid. Therefore we claim interest on 
$312.00 from June 5, 1935 to March 23, 1936, when that 
$312.00 was paid. 

The Court. Is that 200 days after the first shipment? 

Mr. Hatch. Oh yes; June 5 is the end of the 200 days. 
It is 200 days from the date of the first shipment. 

’The Court. That was paid on what date? 

Mr. Hatch. This was paid in 1936—a year later: March 
23, 1936—ten months later. 

The Court. What would be 200 days from the very be¬ 
ginning? 

Mr. Hatch. 200 days from the date of first shipment is 
June 5, 1935. 

1 The Court. If I give you interest on the $8,811.00 from 
that date— 

Mr. Hatch. But, you see, you eliminate $33,000.00 of it. 
We had to wait a whole year for $33,000.00 of our 
321 payment. W 7 e are entitled to interest on that. He 
promised to pay $42,000.00, and he did not pay a 
cent except the $312.00, until a year later, when we got 
$33,000.00. W T e were a year late in getting that, and we 
did not get any interest on the $33,000.00; and we claimed 
interest all the way through the case. 

The Court. This is something of an auditor’s job. 

Mr. Hatch. It is all very clear, right here (indicating). 

The Court. Can you all agree? 

Mr. Hatch. That claim was in your Honor’s ruling. 
The only thing is to deduct from the total amount that the 
claim comes to, $705.00 plus interest on the amount which 
was made on the pleadings. You see, they could not make 
up a counterclaim to cover everything, so they paid us that 
$705.00. 

The Court. That was paid after the suit w T as filed? 

' Mr. Hatch. You see, the cross-plea says, “We do not 
owe you anything but $705.25, which is hereby tendered in 
full payment.” 

Of course we knocked out “tendered in full payment.” 

Finally he paid that $705.00 in April—on April 17, 1937. 
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So, add it all up, and deduct $705.00 and interest from 
it, and that arrives at it. 

The Court. Mr. Lynch, is there any trouble with these 
interest figures here? I have to direct this jury as to the 
exact amount to return. I have not undertaken to figure 
this. 

Mr. Hatch. $705.25; that is the figure. 

322 The Court. That $705.00 would be deducted from 
the $1,125.00, would it? 

Mr. Hatch. Yes, but it was not paid until April, 1937. 
The Court. I am going to direct a verdict for $8,811.33 
less $705.00 which was paid since this suit was filed. 

Mr. Hatch. That is right. 

The Court. All right; what would that be? 

Mr. Hatch. I think you have to figure the interest all 
the way through. 

The Court. But there is the principal I have to give 
you the verdict for. T ask you gentlemen whether you can 
agree on the amount or whether I have to figure the inter¬ 
est. Nobody has given me the figures yet. This is the first 
time I knew about this credit of $8,811.00 less $705.23. 

Mr. Lynch. May I ask Mr. Hatch to do me the courtesy 
of standing down here and talking, so we can all hear? 

The Court. It is just a matter of figuring the interest. 
Nobody has shown me, yet. 

Mr. Hatch. That is right; it is $8,811.23. 

The Court. Apparently it is $8,160.00. 

Mr. Hatch. Yes. 

The Court. With interest on $312.00 from June 5, 1935 
right on through to the present time. 

If you gentlemen do not agree on something, I shall make 
my own finding. 

Mr. Lynch. It is all right with me. 

Mr. Hatch. We propose to have your Honor direct a 
verdict as follows: a verdict in the principal amount 

323 of $8,106-plus, together with interest on the follow¬ 
ing amounts for the following periods: on $8,811.23, 

at 6 percent interest, until April 17, 1937, when the amount 
of $705.23 was paid. 

Mr. Lynch. From what date? 

Mr. Hatch. From June 5, 1935: the interest on that 
amount from June 5, 1935; plus interest, at 6 percent, on 
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the amount of $312.00 from June 5,1935 to March 23,1936; 
plus interest on the amount of $33,350.35 from June 5,1935 
to June 18, 1936. In other words we have a principal 
amount plus these various interest items. 

Now, do you want us to figure the amount of interest, so 
we can add it all together? 

The Court. The Supreme Court rule, as I understand, 
figures it all down to the amount and brings it out. 
i Mr. Hatch. The amount that is owed now. 

The Court. To a certain period when the interest is 
figured, and then the interest is figured from that time on. 
I understand the Supreme Court rule gives you the first 
credit, and you carry your credits along, unless they ex¬ 
ceed the interest; and wherever they exceed the interest, 
you deduct them, and then carry it on. 

Mr. Hatch. All right. 

i Mr. Lynch. Please enter for the record that I object to 
any such verdict. 

Mr. Williams. Do vou insist on anv verdict? 

V * 

Mr. Lynch. No; I object to any verdict, 
i The Court. You object to any verdict? 

Mr. Lynch. Right. 

324 Mr. Williams. Without waiving your right to ob¬ 
ject to figuring it on interest? 

Mr. Lynch. I object to it in any way at all. 

The Court. He objects to any verdict. 

Mr. Hatch. It is perfectly all right for you to direct a 
verdict for $8,106 plus interest on these various amounts; 
because when we get through it will be about— 

The Court, (interposing) If you carry your figures on 
the partial payment plan, as the Supreme Court has ruled, 
you will start from the day and carry it right along. Can’t 
you gentlemen take an arbitrary figure well within your 
limits of interest, so you will not take any chance of having 
to do a lot of auditor’s work on that? 

Mr. Williams. It comes to about $11,500.00. There is 
interest of $2,001.02, on that $33,000.00. 

(Mr. Williams and Mr. Hatch made certain computa¬ 
tions.) 

Mr. Hatch. For the record, Mr. Lynch, we figure the in¬ 
terest and the principal items, so that with the total ac- 
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cumulated interest on all deferred payments to date, we 
would include the principal of $12,050.00, so that the ver¬ 
dict -would be for $12,050.00, and then interest would run 
from the date of the judgment on that amount. 

The Court. We do not figure the interest from the judg¬ 
ment, here; we give you interest, and then do not com¬ 
pound it. We do not compound the interest. We do not 
include the interest in the judgment and then compound it 
from this time on. 

Mr. Williams. That is right; compound it from 

325 this time on. 

The Court. I do not think we do that. You figure 
it up on partial payments, don’t you? 

How much was the debt, to begin with? 

Mr. Hatch. $42,473.00. 

The Court. The first payment was when? 

Mr. Hatch. June 18. 

The Court How much? 

Mr. Hatch. $312.00 made in March, 1936. 

The Court. Was that enough to pay the interest up to 
that date? 

(Mr. Hatch and Mr. Williams conferred with the Court, 
at the bench.) 

Mr. Lynch. Your Honor, will you instruct them to come 
down to the counsel table? I want the Reporter to hear 
what is being said? 

The Court. What did you start it with? 

Mr. Hatch. $42,473.58. 

The Court. 200 days after the payment was made? 

Mr. Hatch. June 5, 1935. 

The Court. Interest begins to run from what date? 

Mr. Hatch. June 5, 1935. 

Mr. Lvnch. On what amount will it run? 

The Court. The next payment was made when? 

Mr. Hatch. $312.00. 

The Court. Exactly? 

Mr. Hatch. Exactly. 

The Court. What was the date of that? 

Mr. Hatch. That was on March 23, 1936. 

326 The Court. March 23, 1936? That would not pay 
the interest accrued to that date? 

Mr. Hatch. No. 
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The Court. All right; we shall ignore that. When was 
the next payment? 

Mr. Hatch. June 18, 1936. That was in the amount of 
$33,350.35. 

Mr. Williams. That would have paid the interest. 

The Court. That would have paid the interest and ev¬ 
erything. So you have computed the interest up to that 
date ? 

Mr. Lynch. They do not do that. 

The Court. But I think the rule requires that to be done. 
Then you figure interest on the $42,473.00 up to the date 
>vhen the payments exceed the interest. 

Air. Hatch. All right; we shall have to figure interest 
from June 5 to June 18 on $42,000.00, for a matter of a 
year and thirteen days—at 6 percent for a year—leaving 
off the 52 cents, to save time. 

The Court. Yes, and just leave off the 15 days. 

Mr. Hatch. 15 days on $42,000.00? 

The Court. Well, maybe it will amount to something. 

Mr. Hatch. Well, we can add that in later. That is 
$2,548.38—but a little more than that: 15 days’ interest 
is exactly one-half of one percent. 

The Court. 15 days’ interest would be a fourth of one 
percent. 

Mr. Hatch. That is right; one-fourth of a percent, on 
$42,000.00—approximately $106.00. 

327 The interest on $42,473.00 to June 18, when 
i $33,000.00 was paid, is $2,654.00. 

Now, we add that to the $42,473.00 and get $45,127.00, 
those two figures. Is that the way your Honor figures it? 

The Court. Deduct the total payment up to that time? 

Mr. Hatch. $33,662.35. That leaves a balance of $11,- 
465.00, which was owing on June 18, 1936. 

The Court. With interest from June 5, 1936, is it? 

Mr. Hatch. Yes; 1936. 

The Court. That is when that statement was made, in 
1936? 

Mr. Hatch. That is right. Then there was a payment at 
the time the suit was filed, and after we got it, in April, 
1937, there was a credit of $705.00. They paid in check. 
We did not take judgment for that. We figure the interest 
from April, 1937. 
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The Court. Why not let these gentlemen have credit for 
the $705.00 paid? 

Mr. Hatch. That is all right. Judgment for $11,464.65, 
with interest from June 18, 1936—we will leave off the 
sixty-five cents, if you want to. With interest from June 
18, 1936, less a credit of $705.23 paid on April 17, 1937. 
That is the date of the letter transmitting that check. 

The Court. Credit for $705.23? 

Mr. Hatch. Yes; paid on April 17, 1937. 

The Court. $11,464.00, loss $705.23. 

The Assistant Clerk. Is that the way you want to give 
it to the jury? 

The Court. Yes. 

Mr. Hatch. Let us see how you have it. 

32S The Assistant Clerk. $11,464.00, with interest 
from June 18, 1936, less credit of $705.23 paid on 
April 17, 1937. 

(Thereupon, by direction of the Court, the jury re¬ 
turned into open court and resumed their seats in the jury 
box; thereupon the following further proceedings were 
had: 

The Court. In disposing of the case, I will make the fol¬ 
lowing observation for the record: 

The suit is brought to recover a balance claimed to be 
due to the plaintiff from the defendant under a contract 
thev entered into in connection with the laving of certain 
water pipes in the District of Columbia. The pipes and 
other materials were furnished in accordance with the con¬ 
tract—or, I will say, the pipes and other material men¬ 
tioned in the contract were furnished to the defendant, and 
there is no dispute, as I understand it, about the amount 
for the value of those items. The defense is based upon 
the contention that one of the items here,—an item of 
$600.00, should not be paid because it is an item that, ac¬ 
cording to the defense contention, is charged for twice in 
the contract; that it was an item included in the estimates, 
and it was added as an extra by the plaintiff. 

The other claim is that due to delays in shipping mate¬ 
rial to the defendant, that damage has been sustained which 
the defendant has sought to set off against the indebted¬ 
ness under the contract for the pipes and materials fur¬ 
nished. 
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Now, the Court finds, as matter of law, that those items 
in dispute or claimed by the defendant, can not be estab¬ 
lished in. Court as a defense here, because they have 

329 been disposed of by special arrangements or con¬ 
duct that binds the parties, or binds the defendant, 

as heretofore entered into between the parties. 

The item of $600.00 appears to have been furnished under 
a special contract. The defendant agreed to pay that 
amount,—pay the $600.00 for this tee and other material 
furnished under a special contract, which was made after 
the first contract was entered into. 

And with respect to the other items, the defendant ac¬ 
cepted the bills which the plaintiff rendered for the mate¬ 
rials shipped, and agreed to pay those bills in full, making 
no claim or objection to them; so that this defendant must 
be treated as having assented to the bills rendered, or the 
bills rendered have become, as we say, an account stated, 
not subject to objection later. 

; The evidence shows that $312.00 was paid on account of 
the contract by the defendant on March 23, 1936: and the 
sum of $33,350.25 was paid on June 5, 1936. Allowing in¬ 
terest, and computing the payments as being computed on 
June 5, 1935, which is 200 days after the beginning of the 
shipment—the first shipment, and allowing for the credits 
that have been made, there remains due to the defendant 
the sum of $11,464.00, with interest from June 18, 1936. 

Now, since the suit was filed, it is conceded that an 
amount of $705.23 has been paid. That was paid on the 
17th day of April, 1937. 

, So, allowing credit for the payments that have been 
made, and taking into account interest charges from the 
time the payments should have been made, the plain- 

330 tiff is now entitled to recover $11,464.00, with inter¬ 
est from June 18, 1936, less a credit of $705.23 as of 

April 17,1937. 

You may take the verdict. 

The Assistant Clerk. Members of the jury, by direction 
of the Court your verdict is that you find in favor of the 
plaintiff for the sum of $11,464.00, with interest from June 
18, 1936, less a credit of $705.23 paid on April 17, 1937. 
That is your verdict, so say you each and all ? 

(There were affirmative responses by the jury). 
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(Thereupon, at 3:10 o’clock p. m., the trial was con¬ 
cluded). 


331 CI/AL Pltff. Ex. 1 

Alco Products Incorporated 
Division of 

American Locomotive Company 

30 Church Street 
New York 


J. Oakley Hobby, Jr. 
Treasurer 


September 20 1934 


Mr. A T Carozza President 
Interstate Engineering Company 
514 Hearst Tower Building 
Baltimore Maryland 

Dear Sir:— 


This will acknowledge your letter of August 28th, to our 
Col. W. G. Lockwood, with reference to the terms of pay¬ 
ment to apply on your order for 30" Water Main Pipe for 
the District of Columbia, covered by our proposal of June 
14th, 1934, #W3-1003, and accepted by your Company on 
June 15th, 1934. 

We agree to accept payment for the pipe, as follows: 

(1) All pipe shipped to you by us under this contract 
shall be paid for promptly after you have received pay¬ 
ment from the Commissioners of the District of Columbia 
of 75% of the lump sum bid by you, such 75% payment 
becoming due you in accordance with the terms of your 
contract with the Commissioners upon completion of the 
so called “river crossing section.” 

(2) In any event, all pipe shipped to you by Alco Prod¬ 
ucts Inc shall be paid for in full no later than 200 days 
from date of first shipment of the pipe from our Works. 

Will you please indicate your acceptance of the terms 
outlined above by signing the attached copy of this letter, 
and return it to me promptly? 

Yours very truly, 

Treasurer. 
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The foregoing is satisfactory to the undersigned Sep¬ 
tember — 1934. 

i INTERSTATE ENGINEERING 

COMPANY INC 

(S) A. T. CAROZZA 
President 

332 Stipulation on Appeal 

i Filed May 24, 1939 

* • • 

It is hereby stipulated by and between counsel for the 
respective parties as follows: 

1. That the plaintiff’s Exhibit 1-A is the contract be¬ 
tween the Interstate Engineering Company and the Dis¬ 
trict of Columbia, which contract required that the work 
be completed within one hundred eighty (180) days from 
notification to proceed by District officials and there was 
a penalty of Twenty-Five ($25) Dollars per day for each 
day occurring over the time limit of the contract. The 
bids for the contract were opened June 15, 1934. Award 
was made July 6, 1934. Contract between the Interstate 
Engineering Company, Inc., and the District of Columbia 
was signed July 31, 1934. Except as otherwise provided, 
Iio part of Exhibit 1-A shall be reproduced in the printed 
record. But it shall be transmitted physically for use by 
either party or inspection of the Court. 

2. The bond attached to Exhibit 1-A shall be included in 

the record. 

333 3. Sections 103, 104 and 105 of the contract be¬ 
tween the Interstate Engineering Company, Inc., and 

the District of Columbia, plaintiff’s Exhibit 1-A, reads as 
follows: 

; “103. Coating Steel Pipe and Fittings.—When the pipe 
arrives at Washington, D. C., unless it has received a spun 
cement-mortar lining at the steel mill, it will receive a spun 
lining of a bituminous enamel or a spun cement mortar lin¬ 
ing followed by a cement mortar or concrete coating in a 
storage yard within 5 miles of the District of Columbia. 

“If the contractor elects to spin a bituminous-enamel 
lining in the pipe, the inside of the pipe will be given a field 
coating of bituminous primer, coal-tar-base, as a primming 
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coat, followed by a hot solution of a bituminous enamel 
which meets the tests outlined in paragraph 85. This hot 
coating will be applied by the spinning process on the in¬ 
side of the pipe. Suitable equipment for rotating the pipe 
at a peripheral speed of about 750 feet per minute and a 
trough holding the full charge of enamel and extending the 
entire length of the pipe shall be provided. A carriage 
may be used to enter the trough through the pipe. How¬ 
ever, the method or removing the trough shall be such that 
no depressions are left in the enamel. On short sections 
of pipe and on all specials the application of hot bitumi¬ 
nous enamel will be made by means of hand-brushing. The 
bituminous enamel and the bituminous primer are to be 
furnished by the same manufacturer. 

“104. Storage Yard Cleaning.—The storage yard shall 
be of suitable size to allow for cleaning, handling, and rapid 
production of coated pipe. After the coating operations 
are finished the pipe may be loaded onto suitable trucks for 
transportation to the field. The storage yard shall be 
equipped with suitable apparatus for lifting pipe onto and 
off the skids and with suitable equipment for satisfactorily 
performing the coating operations. 

After unloading of the pipe from the cars any projec¬ 
tions of welds that may have been missed in the fabricating 
shop are to be trimmed flush with the balance of the weld. 
The inside of the pipes are then to be cleaned of any light 
rust, moisture, dirt, oil, grease, etc. A thin coat of bitu¬ 
minous priming solution is to be applied to the inside sur¬ 
face with a 4-inch paintbrush which shall be well brushed 
out and free of runs and festoons. All pipe must be cleaned 
and dried before any application is made of priming solu¬ 
tion or enamel, as the case may be. The bituminous enamel 
shall be applied not less than 36 hours or more than 144 
hours after the application of priming solution. 

334 “105. Bituminous Enamel Lining.—Immediately 

before applying the bituminous-enamel lining the 
longitudinal weld shall be given a hand-brushed application 
of bituminous enamel. A bituminous enamel lining shall 
be applied by spinning on the interior surface of the pipe. 
This material shall be applied while it is in a hot molten 
condition while the pipe is cold. While applying the bitu¬ 
minous enamel the pipe shall be revolved, giving a smooth, 
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uniform lining throughout the entire length of the pipe 
free from pinholes and holidays. The lining of straight 
pipe shall be smooth and substantially free from noticeable 
ridges, corrugations, projections, or depressions. The 
thickness of the bituminous enamel lining shall not be less 
than three thirty-seconds of an inch. At the ends of the 
pipe where the lining tends to taper off to a thin edge the 
full thickness of lining shall extend to within 1 inch of end 
of pipe. 

‘ : If the temperature of the enamel is too low when it is 
applied to the inside of the pipe so that the lining is 
streaked, the enamel shall be chipped out after it has hard¬ 
ened sufficiently. Patching of improperly lined pipe will 
not be permitted. After the lining is completed the pipe 
shall be given a heat-protecting coating of whitewash on 
all exterior surfaces and on the interior surfaces at each 
end for a distance equal to the diameter of the pipe. The 
whitewash coating shall be of a composition that will re¬ 
main white until the exterior coating is applied to the 
pipe.” 

4. That Exhibits one to twenty-three, inclusive, attached 
to the Particulars of Demand are merely supporting in¬ 
voices to the items enumerated in the Particulars of De¬ 
mand and the reproduction of the said exhibits is unnec¬ 
essary in the record. 

5. The Affidavit of Merit in support of the Declaration 
may be omitted in the printed record. 

6. Plaintiff’s Exhibit No. 42, same being a miniature 
model pipe with a bitumastic coating, is to be transmitted 
as a physical exhibit and should be considered by the Court 
as part of the record. 

7. Defendant’s Exhibit No. 5, being an exceptionally 
large blue-print plat and plaintiff’s Exhibits No. 43, 44, 

and 45, being blue-print shop drawings, are incapa- 
335 ble of legible reproduction in the record and the par¬ 
ties hereby stipulate the same shall be transmitted 
to the Appellate Court as physical exhibits and either party 
in the argument of the case, or the Court, may have refer¬ 
ence to the same, and they shall be considered as part of 
the record on appeal. 
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8. That plaintiff’s Exhibits No. 46, 47, 48 and 49, and 
defendant’s Exhibits 4, 6, 8, 11, 12, 13, 15, 16, 17, are not 
necessary for determination of the issues in this appeal. 

R E LYNCH 
Attorney for Appellants 

RICHARD H WILMER 
DOUGLAS L HATCH 
Attorneys for Appellee 

336 Bond attached to Contract dated the 31st day of 
July . 1934, by and between the District of Colum¬ 
bia . a municipal corporation, and Interstate En¬ 
gineering Company, Inc. 

Filed June 5 1939 
Know All Men by These Presents 

THAT WE, Interstate Engineering Company, Inc., a 
corporation duly incorporated under the laws of the State 
of Maryland, with principal office at Baltimore, State of 
Maryland, as principal, and New Amsterdam Casualty 
Company, a corporation of the State of New York, as 
surety, are held and firmly bound unto the District of Co¬ 
lumbia in the sum of one hundred and eightv-three thou¬ 
sand five hundred and forty-five dollars—lawful money of 
the United States of America, to be paid to the said Dis¬ 
trict of Columbia, for which payment well and truly to be 
made, we and each of us do bind ourselves, and each of our 
heirs, executors and administrators, successors and as¬ 
signs, jointly and severally, firmly by these presents. 

Sealed with our seal. Dated this 24th day of July, A. D. 
o?ie thousand, nine hundred and thii*tv-four. 

WHEREAS, The above bounden Interstate Engineering 
Company, Inc. is the successful bidder for furnishing the 
District of Columbia all necessary labor and materials and 
for executing the following-described work in a good, firm, 
and substantial manner, and in strict accordance with the 
terms, conditions, and provisions of a contract hereto an- 
ncxcd, to wit: 

Constructing complete and keeping in repair for a period 
of one year from date of completion, a thirty-one and one- 
half inch outside diameter steel twin subaqueous water 
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main across the Anacostia River downstream from the 
Eleventh Street Bridge; two thousand eight hundred and 
thirty feet, more or less, of thirty inch water main starting 
with a connection to the existing thirty-inch cast iron water 
main at Eleventh and K Streets, Southeast, along Eleventh 
Street between K Street and a station on the north bank 
of the Anacostia River; also south of a station of the south 
bank of the river through the intersection of Nichols Ave¬ 
nue and Good Hope Road, where connection will be made 
with the existing thirty inch cast-iron water main, as more 
fully set forth in said contract, and 

on the conditions and for the consideration in the forego¬ 
ing contract mentioned and contained, or referred to there¬ 
in; 

337 NOW, THEREFORE, The conditions of the fore¬ 
going obligation are such that if the said Interstate 
Engineering Company, Inc. shall strictly and faithfully 
perform, to the satisfaction and acceptance of the Commis¬ 
sioners of the District of Columbia, the work to be done by 
it in accordance with the stipulations of said contract, and 
shall save harmless from, and indemnify the District of 
Columbia from, any and all claims* delays, suits, costs, 
charges, damages, counsel fees, judgments and decrees to 
which said District may be subjected on account of any in¬ 
fringement of letters-patent or copyrights by it at any 
time, or on account of any accident to persons, or damage 
to property or premises, after the commencement of the 
work, and prior to its completion and acceptance, and pay 
the same, and will promptly make payments to all persons 
supplying it with labor and material in the prosecution of 
the work provided for in said contract, and will in every 
respect fully comply with the provisions and requirements 
of said contract, and keep the work done by it under its 
said contract in repair for the term of one (1) year from 
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the completion of its said contract, then this obligation to 
be void; otherwise to remain in full force and virtue. 
Signed and sealed in the presence of— 

(s) INTERSTATE ENGINEERING 
CO. INC 

By (s) A. T. CAROZZA, 
President. 

(s) V. GLAUOMIO (sealed) 

Secretary. 

NEW AMSTERDAM CAS¬ 
UALTY COMPANY 
By (s) F. W. HOFFROGGE 
Vice President 

(sealed) 

R. M. GOLDER 
Assistant Secretary. 

Approved by the Commissioners sitting as a Board: 

(s) EMILIE BUHLER, 

Acting Secretary , 

July 31,1934 

338 Pltff. Ex. 1-B 

Alco Products Incorporated 
Division of 

American Locomotive Company 
220 East Forty-Second Street 
New York City 

June 14,1934 

W3-1003 

Proposal for Construction of 
30" Watermain 
Office of the Commissioners 
District of Columbia, D. C. 

Interstate Engineering Company, Inc., 

514 Hearst Tower Bldg., 

Baltimore, Md. 

Gentlemen: 

In connection with request for bids by the Commission¬ 
ers of the District of Columbia, D. C., bids on which will be 
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received until 2:00 P. M., June 15th, 1934, we are pleased 
to submit proposal for furnishing ALCO Electric Welded 
Steel Pipe in accordance with the specifications. 

We quote on furnishing Alco Electric Welded Steel Pipe, 
31 M>" 0. D. as per item numbers in the specifications. 

All pipe is to be shop tested and primed as required at 
the shop, but prices do not include the field coating. 

Item 1-a For furnishing approximately 2410 lin. ft. of 
31M>" 0. D. x %" thick, electrically welded steel pipe, 
in 30-foot lengths, where possible. 

Price—$8.95 per lineal foot. 

Item S-a For furnishing- approximately 2830 lin. ft. of 
SI 1 ,/*" O. D. x Mi" thick, electrically welded steel pipe, 
in 40-foot lengths, where possible. 

Price—$6.65 per lineal foot. 

The above prices are based on the award to us of ap¬ 
proximately the total quantities mentioned above. If only 
Item 1-a is purchased the price on same will be 

—$9.25 per lineal foot. 

The above prices include necessary Dresser couplings, as 
follows; elbows and short sections required to make up the 
line and also the following fittings: 

Item 1-a.: 2—30" Tangent “YV> 

12— Forged Steel Flanges 

6—Forged Steel Manholes 
20—Angle Reinforcing Rings 
93—Dresser Couplings 

13— Special Dresser Couplings 

Item 3-a.: 1 Tee 

2 Short Nipples 
1 Bead Band 

12—30" Forged Steel Flanges 
2—12" Cast Steel Rad. Connections. 

1— 12" Cast Steel Tangent Connection 

2— 8" Cast Steel Rad. Connections. 

4—8" Cast Steel Tangent Connections 
339 2—1" Welding Flanges and Plugs 

6—%" Welding Flanges and Plugs 
2—Forged Steel Manholes 
100—Dresser Couplings 
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Please note that under Article 101 of the specifications 
bolting lugs and bolts may be required. If this is the case 
we can furnish these at Sixteen Dollars ($16.00) per set, 
each set making up one joint. 

We wish to call your attention to the fact that it will be 
necessary for you to coat the pipe in the field with the out¬ 
side wrapper of cement and the inside spun lining. Our 
price, as mentioned above, includes only the priming coat. 

Delivery Point 

The above price is for pipe delivered F. o. b., cars, Wash¬ 
ington, D. C., with freight prepaid. We are to specify the 
routing. 

All unloading charges, heavy lift charges, lighterage 
charges, switching or demurrage charges outside of the 
regular published tariff from Dunkirk, N. Y. to Washing- 
- ton, D. C. to be absorbed by the purchaser. 

Shipment 

Shipment to start approximately thirty (30) days after 
receipt of order and approval of shop drawings for con¬ 
struction and to continue at a rate to suit your field activi¬ 
ties. 

All shipping promises are contingent on strikes or other 
causes beyond our control. 

T erms 

Terms are net cash thirty (30) days or as otherwise mu¬ 
tually agreed. All credits and shipments at all times sub¬ 
ject to the approval of our credit department. 

Our prices are exclusive of any present or future sales 
tax which would be for your account. 

All of the above prices are for immediate acceptance and 
are subject to change without notice. 

It is hereby understood and agreed that if you are 
awarded the contract for this steel pipe line that you will 
purchase the pipe and appurtenances from us at the prices 
quoted above and that we in turn will furnish and deliver 
the pipe and appurtenances in accordance with the speci¬ 
fications above referred to and subject to the approval of 
the Commissioners of Washington, D. C. Our respective 
signatures in the spaces provided below will constitute ac- 
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ccptanee of this agreement and make this agreement a con¬ 
tract between us, subject to the terms above mentioned. 

i Very truly yours, 

ALCO PRODUCTS, INCORPO¬ 
RATED 

(s) W. G. LOCKWOOD 
subject to X. D. approval, (written in ink) 

Accepted: 

This 15 day of June 1934 

INTERSTATE ENGINEERING CO. INC. 

By (s) S. T. CAROZZA, Pres. 

340 Pltff. Ex. 2 

Interstate Engineering Co. 

Incorporated 
Constructing Engineers 
Hearst Tow’er Building 
Baltimore 

Vincent Flaccomio 
Secretary 
Frank Pecora 
Treasurer 

September 21,1934 

Alco Products, Inc. 

30 Church Street 
New York City 

Att: Mr. J. Oakley Hobby, Jr., Treas. 

Gentlemen: 

This is to acknowledge your letter of September 20th, 
1934, outlining the revised payment proposal for the pipe 
for the construction of the subaqueous 30" main crossing 
the Anacostia River and which is hereby accepted by us. 

i Yours very truly, 

i INTERSTATE ENGINEERING 

CO., INC. 

By (s) A. T. CAROZZA 

President 


A. T. Carozza 
President 
W. H. Gaskill 
Vice-President 


ATC/ap 
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Pltff. Ex 3 


Alco Products Incorporated 
30 Church Street 
New York 

January 10 1935 

Interstate Engineering Co Inc 
P 0 Box 4654 
Anacostia D C 

Re :—District of Columbia Pipe Contract 
Gentlemen:— 

We are attaching hereto our January 1st statement show¬ 
ing a balance of $41,873.58, covering November and Decem¬ 
ber shipments. 

Will you please advise at your earliest convenience when 
you expect to receive the 75% payment from the Commis¬ 
sioners of the District of Columbia on the river crossing 
section? 

Yours verv trulv, 

s. (J. 0. HOBBY JR.) 

Treasurer. 

cc—Mr. Wm B Wood Vice President 
New Amsterdam Casualty Company 
Baltimore Maryland 

342 COPY 

Pltff Ex 3-A 

February 7 1935 

New Amsterdam Casualty Company 

Baltimore 

Maryland 

District of Columbia 

Re:—Anacostia River Crossing Pipe Contract 
Gentlemen:— 

We have completed shipment of the electric welded steel 
pipe for the Interstate Engineering Company on the above 
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job. Shipment of the pipe commenced November 20, 1934 
and was completed December 21, 1934. The total of our 
billings amounted to $41,873.58. 

The purpose of this letter is to merely advise you of the 
status of this account, so that your records may be com¬ 
plete. 

Yours very truly, 

Treasurer. 

343 Pltff Ex 4 

A. T. Carozza Vincent Schiavi 

President Vice-Pres. and Treasurer 

Interstate Engineering Co. 

Incorporated 
General Contractors 
Anacostia 
Washington, D. C. 

January 16, 1935 

J. Oakley Hobby, Jr., Treas., 

Alco Products Incorporated, 

New York City 

Dear Sir: 

We are in receipt of your letter of January 10th, and 
wish to advise that the statement contained therein checks 
with our books, and is correct. 

The river crossing section just got under way.the first 
part of this week, and with favorable weather, we should 
complete this work in sixty days, at which time we expect 
to receive the 75% payment on it. 

Yours very truly, 

INTERSTATE ENGINEERING 
CO., INC. 

(s) A. T. CAROZZA 
A. T. Carozza , Pres. 


ATC/CH 
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Pltff. Ex 5 

May 31 1935 

Interstate Engineering Co Inc 
Post Office Boc 4654 
Anacostia D C 

Gentlemen:— 

Herewith we hand von statement of our account, cover¬ 
ing pipe furnished for the Anacostia River Crossing, 
amounting to $42,473.58. 

It is our understanding that you will complete your work 
by June 1st and receive payment from the District of Co¬ 
lumbia of 75% of the river crossing section, from which 
you are to pay us for the full amount of our invoices. In 
this connection we wish to call your attention to the terms 
of the contract, which provide “all pipe shipped by us shall 
be paid for in full no later than 200 days from date of first 
shipment of pipe from our Works.” This date is June 5, 
1935. 

Will you please let us know upon what date we may ex¬ 
pect to receive your check for the full amount of our ac¬ 
count? 

Yours very truly, 

Treasurer. 


Ends. 

Copies to:—Interstate Eng Co Baltimore Office 

Mr W G Lockwood Gen’l So Representative 
“ G S Patton 

“ Bonding Company—New Amsterdam Cas¬ 
ualty Co 
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Plaintiff’s Exhibit 5-a 

(Monthly Statement) 

Alco Products Inc. 

220 East Forty Second Street 
New York 





May 15, 1935 

Interstate 

Engineering Co. 

Inc 


Post Office Box 4654 



Anacostia D C 



Bill No. 

Date Items 

Charges 

Credits Balance 


1934 



943M 

Nov. 23 

2237 40 


947 

26 

1596 00 


955 

28 

1596 00 


967 

30 

1596 00 

• 

976 

Dec. 3 

2046 68 


982 

4 

2102 15 


1005 

6 

1596 00 


1006 


2128 45 


1007 


1596 00 


996 

11 

1596 00 


1040 

18 

2216 52 


3 


1956 75 


997 

13 

2173 49 


1055 

21 

2276 00 


1056 

21 

2276 00 


1057 


2163 80 


1058 


1596 00 


1059 


1596 00 


1060 

26 

2276 00 


1061 


1612 00 


1077 

28 

2006 29 


1078 

1935 

1634 05 


149N N 

Mar. 14 

600 00 

42473 58 
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346 Pltff Ex 6 

Interstate Engineering Co. Incorporated 

/ 

Washington, D. C. 

June 4,1935 

Alco Products Inc., 

30 Church Street, 

New York City 

Attention: J. Oakley Hobby, Jr. 

Gentlemen: 

Replying to your letter of May 31st, relative to matter of 
payment on pipe furnished by you for the Anacostia River 
Crossing, we wish to advise that, although all the pipe have 
been laid across the river, the land connection has not been 
made to complete the line, and the line not tested as yet. 

Just as soon as the line has been tested and payment 
made to us, we will forward you payment in full for this ma¬ 
terial. 

Thanking you for your co-operation in this matter, we 
are 

Yours very truly, 

INTERSTATE ENGINEERING CO., INC. 
By: 

(S) VINCENT SCHIAVI 
VS/CH Vice-Pres . 

347 COPY 

Plf. Ex . 7 

June 6 1935 

Interstate Engineering Co Inc 
Post Office Box 4654 
Anacostia D C 

Gentlemen: 

On the 31st instant we mailed to you a statement of our 
account amounting to $42,473.58, covering pipe furnished 
for the Anacostia River Crossing project. As pointed out in 
my letter, payment was due us on June 5th, irrespective 
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of whether or not you have received payment from the Dis¬ 
trict. 

We shall expect, therefore, that you will arrange to send 
us a check in full for this account without delay. 

Yours very truly, 


Treasurer . 

cc—Interstate Engineering Co Baltimore Office 
Mr W G Lockwood Gen ’1 So Representative 
Mr G S Patton 

Bonding Company—New Amsterdam Casualty Co 
348 COPY 

Pltf. Ex 8 

June 17th, 1935. 

Interstate Engineering Co Inc 
Post Office Box 4654 
Anacostia D C 

Gentlemen: 

On June 6th last we requested your check for $42,473.58 
to cover the Pipe furnished for the Anacostia River Cross¬ 
ing project. 

Will you please arrange to send us this remittance with¬ 
out further delay. 

Yours very truly, 

Treasurer. 

cc—Interstate Engineering Co Baltimore Office 
Mr W G Lockwood Gen’l So Representative 
Mr C S Patton 

Bonding Company—New Amsterdam Casualty Co 
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349 Pltff Ex 9 

New Amsterdam Casualty Company 

227 St. Paul Street 60 John Street 

Baltimore, Md. Surety—Casualty New York City 

Contract Department 

WM. B. WOOD T. W. RINEHART 

Vice-President Asst. Secretary 

Baltimore, Md., June 20, 1935. 

Col. W. G. Lockwood, 

% American Locomotive Company, 

30 Church Street, 

New York, N. Y. 

In Re: Bond #661884-Interstate Engineering Co., Inc. 
My dear Col. Lockwood: 

Your Treasurer has been sending me copies of your 
letters to the Interstate Engineering Co., Inc., who have the 
contract for the waterline in the District of Columbia, in¬ 
cluding the crossing of the Anacostia River;—these letters 
showing the amount owed by the contractors to your com¬ 
pany for pipe. 

In view of the fact that we have had an Engineer in Wash¬ 
ington watching very carefully this contract, and another 
one in which we are interested, we have had from time-lo- 
time very complete information as to the progress being 
made on this work, and I am glad to advise you that yester¬ 
day the last yard of concrete was placed, which means that 
with the exception of an inspection and cleaning up the con¬ 
tract has been completed;—the inspection we hope will be 
made today, and shortly thereafter the contractors will be 
paid for their work,—the amount due them being approxi¬ 
mately $108,000.00, and we have their assurances that as 
soon as this money is paid them your company will be paid 
in full. I hope to tell you in a day or two as to whether the 
inspection was satisfactory to the Government. 

In view of the interest that my good friend Dickerman 
has had in this matter may I ask you to show him this 
letter? 

Very truly yours, 

(S) WM. B. WOOD 

Vice President. 


WBW :k 
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Plaintiff’s Ex. No. 10 

September 25, 1935. 

Mr. William B. Wood, Vice President, 

New Amsterdam Casualty Company, 

227 St. Paul Street, 

Baltimore, Maryland. 

Re: Bond # 661884-Interstate Engineering Co. 

Dear Mr. Wood: 

The test on the river section of this job should be com¬ 
pleted within the next thirty minutes and as everything ap¬ 
pears satisfactory undoubtedly will be accepted and voucher 
will be prepared in the amount of $75,000. This check 
should be placed in their hands by Friday morning. After 
the cleaning up and acceptance of the whole job, they will 
receive the final payment of $33,000. 

i Our contract with them calls for complete payment to us 
upon acceptance of the river section of the job and in no 
event later than June 1st. We have not yet received pay¬ 
ment. 

i They have been delayed some ninety days due to leaks in 
the line and put to considerable expense due to this condi¬ 
tion. 

We would certainly appreciate if you would see that our 
bill is paid on Friday when they receive the check for the 
river section. 

With best regards, I am, 

Sincerely yours, 

i W. G. LOCKWOOD. 

WGL :kjs 

cc: Mr. W. C. Dickerman. 

Mr. J. O. Hobby, Jr. 
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Plaintiff’s Ex. No. 11 

September 27,1935 

Interstate Engineering Co Inc 
Post Office Box 4654 
Anacostia D C 

Gentlemen: 

Through our Washington Office we learn that you will 
receive today a check for $75,000.00 on account of the Ana¬ 
costia River Crossing Project. 

As you know, our contract with you for the supply of 
the pipe stipulated that payment of our account in full was 
to be made upon receipt by you of your payment for the 
under river crossing, but that in any event payment was to 
be made not exceeding two hundred days from date of ship¬ 
ment of the first material supplied, which date was June 
5th last. 

Should you make payment to us today for our account of 
$42,473.58, please note that this payment is three months 
and twenty-two days over due, and we feel that we are en¬ 
titled to interest thereon. 

Will you please, therefore, include $7.92.84 for interest, 
when remitting for the full amount of the account. 

Very truly yours, 


Treasurer. 

CC W. G. LOCKWOOD 
CC Mr. WILLIAM B. WOOD, 

Vice President 

New Amsterdam Casualty Company 
227 St. Paul Street, 

Baltimore Maryland 
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' Plaintiff’s Ex. No. 12 

Washington, September 28, 1935. 

Mr. Wm. B. Wood, Vice President, 

New Amsterdam Casualty Company, 

227 St. Paul Street, 

Baltimore, Maryland. 

In Ke: Bond #661884-Interstate Engineering Co., Inc. 
My dear Mr. Wood: 

I acknowledge with thanks yours of September 27th 
under the above subject. 

■ These people received yesterday a check for $75,000. as 
per my advice of the 25th and I want you to know we all 
appreciate your cooperation. 

With best regards, from, 

i Sincerely yours, 

, W. G. LOCKWOOD. 

WGL :kjs 

cc: Mr. W. C. DICKERMAN 
Mr. J. 0. HOBBY, Jr. 

353 COPY 

Plaintiff’s Ex. No. 13 

October 9th, 1935. 

Mr. A T Carozza President 
Interstate Engineering Company Inc 
P 0 Box 4654 
Anacostia D C 

Dear Sir: 

We wrote you under date of September 27th last with 
reference to our account, payment for which was to be made 
when you received your money from the district but have 
received no response. 

Not hearing from you and being unable to get into com¬ 
munication with you through our Washington Office, we 
have felt it necessary to call the matter to the attention of 
the Bonding Company. , 
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Please, therefore, take immediate steps to satisfy this 
account. 


Yours very truly, 


Treasurer. 

cc—Mr W G LOCKWOOD 
354 COPY 

Plaintiff’s Ex. No. 14 

October 9th 1935 

Mr Wm B Wood Vice President 
New Amsterdam Casualty Company 
227 St Paul Street 
Baltimore Md 

Dear Sir:— 

We wired you today as follows:— 

“Be Colonel Lockwoods letter twenty-eight ultimo Inter¬ 
state Engineering has received approximately seventy one 
thousand but has not settled our bill They do not reply to 
letters and we have been unable to contact them We look to 
you to exert proper pressure to assure payment Please 
advise” 

On September 27th last we wrote to the Interstate En¬ 
gineering Company, Inc., sending you a copy of our letter 
and we have not had any response; neither has Colonel 
Lockw’ood been able to contact Mr. Carozza. 

As stated in my above quoted telegram we are depending 
upon you to use every effort to expedite payment of our 
account with Interstate and hope to receive early favorable 
assurances that this matter will receive proper attention. 

Yours very truly, 


Treasurer. 




220 


INTERSTATE ENGINEERING CO., INC., ET AL. VS. 


355 COPY 

Plaintiff’s Ex. No. 15 

American Locomotive Company- 
30 Church Street 
New York City 

(telegram) 


October 9 1935 


Mr Wm B Wood Vice President 
New Amsterdam Casualty Company 
227 St Paul Street 
Baltimore Md 


Be Colonel Lockwoods letter twenty-eight ultimo Inter¬ 
state Engineering has received approximately seventy one 
thousand but has not settled our bill They do not reply to 
letters and we have been unable to contact them We look to 
you to exert proper pressure to assure payment Please 
advise 

J O HOBBY Jr 
Treasurer 

I ALCO PRODUCTS INCORPORATED 

CC—Col W G LOCKWOOD 

356 Plaintiff’s Ex. No. 16 

New Amsterdam Casualty Company 

Baltimore, Md. October 9, 1935. 

Mr. J. 0. Hobby, Jr. Treasurer, 

Alco Products, Incorporated, 

30 Church Street, 

New York, N. Y. 

Dear Sir: 

RE: Bond 661884-Interstate Engineering Co. Inc., Balti¬ 
more, Maryland—District of Columbia. 

Mr. Wood asked me to reply to your wire of the 9th which 
read as follows: 

“RE COLONEL LOCKWOODS LETTER TWENTY 
EIGHT ULTIMO INTERSTATE ENGINEERING HAS 
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RECEIVED APPROXIMATELY SEVENTY ONE 
THOUSAND BUT HAS NOT SETTLED OUR BILL 
THEY DO NOT REPLY TO LETTERS AND WE HAVE 
BEEN UNABLE TO CONTACT THEM WE LOOK TO 
YOU TO EXERT PROPER PRESSURE TO ASSURE 
PAYMENT PLEASE ADVISE”. 

I was advised by Mr. Vincent Scbiavi several days ago 
that he intended to pay your bill as soon as your Company 
and he agreed upon a disposition of two disputed items 
amounting to approximately $600.00. I understand that 
you are familiar with the items in dispute. 

If my understanding is incorrect, please let me hear from 
you by return mail. 

Yours very truly, 

SDC. C. HARTMAN 
CCH :HG Attorney 

357 COPY 

Plaintiff's Ex. No. 17. 

October 10th 1935 

Mr C C Hartman Attorney 

New r Amsterdam Casualty Company 

Baltimore Md 

Dear Sir:— 

We have your letter of the 9th instant in which you 
acknowledge receipt of our telegram with reference to our 
account with Interstate Engineering Company covered by 
your Bond 661884. 

The statement made by Mr. Schiavi that his Company in¬ 
tended to pay our bill as soon as disposition of two dis¬ 
puted items amounting to approximately $600.00 had been 
agreed upon is surprising inasmuch as we have no record 
here of any question as to the correctness of our account. 
We do find, however, an invoice for $600.00 covering some 
additional material furnished in addition to the pipe 
covered by our contract and if this is the item to which 
they refer, it seems to us that they should have paid the 
amount of our contract price $41,873.58 in full, leaving the 
adjustment of this comparatively small additional item to 
be settled later. 
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Through our Washington Office we have just learned that 
the District of Columbia expects to accept the river cross¬ 
ing job within the next day or so and will then be prepared 
to pay Interstate their final payment of some $33,000.00 the 
early part of next week. We pass this information on to 
you with the thought that you would wish to know this. 

As outlined in my telegram and confirming letter of 
yesterday, we again wish to request your vigorous coopera¬ 
tion in seeing to it that we are at once paid for at least the 
amount covered by the contract, namely, $41,873.58 plus the 
interest to which we are entitled. 

Yours very truly, 


Treasurer. 

cc—Mr. W G LOCKWOOD 
358 COPY 

i Plaintiff’s Exhibit No. 18 

October 14 1935 

Mr C C Hartman Attorney 
New Amsterdam Casualty Company 
Baltimore Md 

Dear Mr. Hartman:— 

This will confirm our conversation over the telephone this 
afternoon concerning the account of the Interstate En¬ 
gineering Company. 

Last Friday Col. Lockwood, our Washington Represen¬ 
tative, arranged with Messrs. Schiavi and Carozza to meet 
our Mr. Burns in his office this morning with a view to 
settling the balance on this contract. Mr. Carozza arrived 
at the appointed time, but Mr. Schiavi did not attend and 
all efforts to locate him were unsuccessful, 
i Mr. Carozza stated that the item of $600.00 represented 
by a separate bill was correct and should be paid. He also 
said as far as he was concerned the whole account should 
be settled, but he could not speak for Mr. Schiavi. In other 
words, we don’t seem to be any nearer a settlement, 
i I understand that you will get in touch with Mr. Schiavi 
and endeavor to get him to pay our account. He should at 
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least pay us $41,873.58 the amount covered by the contract, 
leaving the interest and the $600.00 item to be taken care of 
later, provided he has any objection to paying them now. 
Both charges are correct and should be paid. 

Will you please let me know the result of your talk with 
Mr. Schiavi, as in the event that the Interstate Company 
does not pay at once we want to start immediately to take 
whatever steps may be necessary to protect our interests. 

Yours very truly, 


Treasurer. 

CC—Col W G LOCKWOOD 
Mr C S PATTON 

359 COPY 

Plaintiff’s Exhibit 18-a 

Monthly Statement 

Alco Products Incorporated 
220 East Forty Second Street 
New York 

October 16, 1935 

Interstate Engineering Company Inc 
514 Hearst Tower Building 
Baltimore Maryland 


Bill No. Date Items 

Charges 

Credits 

Balance 

Total Billings 

42473 58 



Interest from June 




5 1935 to October 15 1935 

920 25 


43393 83 
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360 PUff. Ex 19 

New Amsterdam Casualty Company 
SURETY CLAIM DEPARTMENT 

GARNER WOOD DENMEAD 
Vice-President and General Counsel 

WALTER W. DOWNS 
Manager and Attorney 

Baltimore, Md., October 21, 1935. 

Mr. J. 0. Hobby, Jr., Treasurer, 

Alco Products, Incorporated, 

30 Cburch Street, 

New York, N. Y. 

Dear Sir: 

RE: Contract #11,994 with the Interstate Engineer¬ 
ing Co., Inc., known as Anacostia River Water Main Con¬ 
tract, dated July 31, 1934,—Our Bond #661884 

I believe you are familiar with my recent contacts with 
Mr. Schiavi of the Interstate Engineering Co., Inc., as a 
result of your recent telephone conversation with Mr. 
Downs. 

I am enclosing herewith copies of two self-explanatory 
letters dated October 16th, both written by the Interstate 
Engineering Co., Inc., by Vincent Schiavi, Vice-President 
and Treasurer and addressed to the Auditor of the Dis¬ 
trict of Columbia and the Nevr Amsterdam Casualty Com¬ 
pany, attention of the writer. 

Mr. Schiavi agreed to send me a check payable to the Alco 
Products, Incorporated, at the time the estimate voucher is 
signed and the exact amount thereof is ascertained, to cover 
the difference between the amount of the final estimate 
check and the correct amount due your Company. 

If he complies writh this agreement, I will have in my 
hands for delivery to you, at the time the final estimate 
check is received from the District, an amount sufficient to 
pay the correct balance of your account. 

I do not knowr the date the final estimate check will be 
issued. Howrever, it is my understanding that the pay¬ 
ment will be made shortly. You may rest assured that 
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there will be no delay on our part after we receive the esti¬ 
mate check and furthermore, that we will do everything 
within our power to expedite a settlement of your account. 

Yours very truly, 

(S) C. C. HARTMAN 
C. C. HARTMAN, 

CCH:HG Attorney 

361 COPY 

Pltf . Ex 19-A 

October 16, 1935 

Auditor of the District of Columbia, 

Washington, D. C. 

Re: Contract ip11,994 with the Interstate Engineering 
Co., Inc., known as Anacostia River Water Main Contract, 
dated July 31, 1934. 

Dear Sir: 

This will advise you that we desire all vouchers or checks, 
to be issued by your Department or the District, in connec¬ 
tion with the above-numbered Contract, delivered to us, 
care of New Amsterdam Casualty Co., attention of Charles 
C. Hartman, 227 St. Paul Place, Baltimore, Md. 

These instructions are irrevocable without the consent or 
approval of Mr. Chas. C. Hartman of the New Amsterdam 
Casualty Co. 

Yours very truly, 

INTERSTATE ENGINEERING CO., INC. 
By; 

VINCENT SCHIAVI, 
Vice-Pres. & Treas. 


VS/ch 
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Pltf. 19-B 

Interstate Engineering Co. Incorporated 

October 16, 1935 

Mr. C. C. Hartman, 

New Amsterdam Casualty Co., 

Baltimore, Md. 

Dear Sir: 

You will notice from the attached copy of letter to the 
District Auditor, dated October 16, 1935, that we have di¬ 
rected the final estimate check to be delivered to you. I 
wish to inform you that we have adopted this procedure to 
expedite a settlement with the Alco Products Co. as much 
as possible. 

You are authorized to inform them that, at the time the 
estimate voucher is signed and the exact amount is ascer¬ 
tained, we will send you a check payable to the Alco Prod¬ 
ucts, Inc., to cover payment in full. 

Yours very truly, 

INTERSTATE ENGINEERING CO., INC. 

(Signed) By: VINCENT SCHIAVI 

Vice-Pres. & Treas. 

363 COPY 

Pltf. Ex. 20 

October 22, 1935 

Mr. C. C. Hartman Attorney 
New Amsterdam Casualty Co 
Baltimore Md 

Interstate Engineering Company 

Dear Sir:— 

We wish to acknowledge and to thank vou for vour letter 
of the 21st inst., concerning the status of the Interstate En¬ 
gineering matter. 

We understand that the final check on Contract #11994 
i will be delivered to you and that the Interstate Engineer- 


DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 227 

ing Company will send you a check payable to Alco Prod¬ 
ucts, Inc., for the difference between the final estimate and 
the amount due this company, and when all the funds are in 
hand you will see that remittance is made to us to settle our 
account. 

Yours very truly, 


Treasurer. 

CC—Col W G LOCKWOOD 
364 COPY 

Pltf. Ex. 21 

January 28,1936 

New Amsterdam Casualty Company 

Baltimore 

Maryland 

Gentlemen:— 

With reference to the Interstate Engineering Company 
Claim, Contract 11994, your Bond #661884, we have been 
informed by our Mr. Lockwood in Washington, that the 
District has requested Interstate to furnish certified bills 
for additional work and that final settlement of the ac¬ 
count cannot be made until these bills are received. 

It would be my suggestion that you contact the Interstate 
Engineering Company with the idea of accelerating the 
conclusion of this contract. 

Yours very truly, 


CC—Mr. W G LOCKWOOD 
Washington D C 


Treasurer. 
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365 Pltff. Ex 22 

New Amsterdam Casualty Company 

SURETY CLAIM DEPARTMENT 

GARNER WOOD DENMEAD 
Vice-President and General Counsel 

Baltimore, Md., January 30, 1936. 

SUBJECT: Bond 661884—Interstate Engineering Co., 
Inc. Baltimore, Maryland—District of Colum¬ 
bia. 

Alco Products Incorporated, 

30 Church Street, 

New* York, New York 

Attention: J. 0. HOBBY, Jr. 

Treasurer 

Gentlemen: 

I am writing the Interstate Engineering Company, Inc. 
in line w’ith yours of January 28th, and I w r ill advise vou as 
soon as I receive their reply. 

Yours very truly, 

(s) C. C. HARTMAN 
C. C. HARTMAN 
CCH :TW Attorney 

366 COPY 
Cl/AL 

Pltf. Ex 23 

February 14, 1936 

Mr. C C Hartman Attorney 
New Amsterdam Casualty Company 
227 St Paul Street 
Baltimore Md 

Gentlemen:— 

Are you now in a position to advise relative to the Inter¬ 
state Engineering Company, Incorporated account, about 
w’hich I wrote you on January 28th? 

Yours very truly, 

Treasurer. 

CC—Mr. W G LOCKWOOD Sou. Representative 
Washington D C 


DIST. OF COL., TO USE OF ALCO PRODUCTS INC. 


229 


367 Pltff Ex. 24 

New Amsterdam Casualty Company 

SURETY CLAIM DEPARTMENT 

GARNER WOOD DENMEAD 
Vice-President and General Counsel 

Baltimore Md., February 19, 1936 

SUBJECT: Bond 661884—Interstate Engineering, Inc. 
District of Columbia 

Alco Products Incorporated, 

30 Church Street, 

New York, New York. 

Attention: Mr. J. 0. HOBBY, Jr. 

Treasurer 

Gentlemen: 

I regret that I am not in a position to give you any 
definite advices relative to the above stated account. I 
have addressed the Interstate Engineering Company re¬ 
garding the matter but so far have not received a reply. 
Needless to say, I am following the matter again today and 
I hope to be in a position to write you more definitely within 
the immediate future. 

Yours very truly, 

(S) C. C. HARTMAN 
C. C. HARTMAN 
CCH :TW Attorney 
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Pltf. Ex 25 

March 4, 1936 

Mr. C C Hartman Attorney 
New Amsterdam Casualty Company 
227 St Paul Street 
Baltimore Md 

Dear Sir:— 

In your letter of the 19th ult., with reference to Interstate 
Engineering Company matter, Bond #661884, you advised 
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that you expected to be in position to give us something 
definite, “Within the immediate future.” 

May we not have your prompt report on the status of 
this claim? 

Yours very truly, 


Treasurer. 

CC—Mr. W G LOCKWOOD Gen. Sou. Representative 
910-17th Street N W 
Washington D C 

369 Pltff Ex 26 

New Amsterdam Casualty Company 
SURETY CLAIM DEPARTMENT 

March 6, 1936 

SUBJECT: Bond 661804—Interstate Engineering Co., Inc. 

Alco Products Incorporated, 

30 Church Street, 

New York, New York. 

Attention: J. 0. HOBBY, Jr. 

Treasurer. 

Gentlemen: 

Mr. Schiavi called at the office on Wednesday to explain 
that he will see your Mr. Lockwood within the next few 
days. 

It is my understanding that Mr. Schiavi will pay your 
bill of $312.00 for the 24" steel welding neck as per your 
quotation of November 2, 1934, and that he will request 
l your Mr. Lockwood for three receipted bills. Thereafter 
Mr. Schiavi will deliver same to the District Office for 
the purpose of releasing the final payment, which, I under¬ 
stand, approximates $34,000. I understand further that 
the final payment will be released within a few days after 
Mr. Schiavi delivers the receipted bills in connection with 
the $312.00 account, to the District. 

i We have made arrangements as you will recall, with the 
District for the final check to be sent to this office. As soon 
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as it is received it will be promptly forwarded to your com¬ 
pany to apply on your account. 

I appreciate that the information herein contained is 
rather general and I respectfully ask that you secure any 
further details that you want from Mr. Lockwood after, of 
course, he has had his discussion with Mr. Schiavi. 

Yours very truly, 

(S) C. 0. HARTMAN 
C. C. HARTMAN 
CCH :TW Attorney 
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Pltf. Ex 27 

Monthly Statement 


Alco Products, Inc. 

220 East Forty Second Street 
New York 

March 19 1936 

Interstate Engineering Company Inc 
514 Hearst Tower Building 
Baltimore Maryland 

Bill No. Date Items Charges Credits Balance 

Total Billings 42473 58 

Interest from June 5 1035 
to March 20 1036 


1011 24 


443S4 82 
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Pltff Ex 28 

New Amsterdam Casualty Company 

Baltimore, Maryland, March 20,1936 

SUBJECT: Bond 661884—Interstate Engineering Com¬ 
pany, Inc. Baltimore, Maryland—Anacostia 
River Water Main Contract #11,994 

Mr. Pilkerton, 

Auditor of the District of Columbia, 

District Building, 

Washington, D. C. 

Dear Sir: 

Your attention is respectfully directed to the Interstate 
Engineering Company, Inc. letter of October 16, 1935, 
signed by Vincent Schiavi, Vice-President and Treasurer, 
addressed to the Auditor of the District of Columbia, in 
re the above contract, reading as follows: 

1 “This will advise you that we desire all vouchers or 
checks to be issued by your Department or the District, 
in connection with the above-numbered contract, delivered 
to us, care of New Amsterdam Casualty Company, atten¬ 
tion of Charles C. Hartman, 227 St. Paul Place, Baltimore, 
Md. 

These instructions are irrevocable without the consent or 
approval of Mr. Charles C. Hartman of the New Amster¬ 
dam Casualty Company.” 

We are particularly anxious at this time to ascertain the 
approximate date the final estimate check will be delivered 
to us. We would appreciate it very much if you would 
advise us that it is your intention to follow the Interstate 
Engineering Company, luc. letter dated October 16, 1935, 
and to send the final estimate check, which we under¬ 
stand will bo in the approximate amount of $34,000.00, and 
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any other vouchers or checks to this company in care of 
the writer. 

Your early reply will be appreciated. 

Yours very truly, 

CHARLES C. HARTMAN 
CCH :TW Attorney 

CC: Major Lusby 

Disbursing Officer, 

District Building, 

Washington, D. C. 

372 Pltff. Ex 29 

New Amsterdam Casualty Company 

SURETY CLAIM DEPARTMENT 

Baltimore, Md., April 7, 1936 

SUBJECT: Bond 601884—Interstate Engineering Co., Inc. 

Project: Anacostia River Water Main Con¬ 
tract 

Mr. Paul L. Rathborne, Credit Manager, 

Alco Products Incorporated, 

30 Church Street, 

New York, New York. 

Dear Sir: 

I ascertained from the District Office that the contractor 
has filed his bills and that lie lias been written by the Dis¬ 
trict Officer to call to sign the final voucher. I am further 
informed that the District’s check will be ready for de¬ 
livery exactly one week after the contractor signs the 
final voucher. 

I shall keep after Mr. Schiavi as diligently as possible for 
the purpose of having him sign the final voucher at the 
earliest possible moment. 

Yours very truly, 

(S) C. C. HARTMAN 
C. C. HARTMAN 
CCH :TW Attorney 

373 
Cl/Al 


COPY 
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Pltff Ex. 30 

May 18, 1936 

Mr. C. C. Hartman Attorney 
New Amsterdam Casualty Company 
227 St Paul Street 
Baltimore Md 

Dear Mr. Hartman:— 

As you know, we have been in communication with you 
for a number of months past, in an endeavor to bring about 
a settlement of our accounts against the Interstate En¬ 
gineering Company, Inc., which originated from the supply 
of welded steel pipe used on the Anacostia Kiver Water 
Main Contract #11994 and which was covered by your 
Bond #661884. 

Under the terms of payment of our contract with the 
Interstate Engineering Company, Inc., they were to pay us 
the full amount of our invoice, $42,473.58 at the time they 
received their 75% payment from the commissioners of the 
District of Columbia upon completion of the river cross¬ 
ing section of this job. As known to us all, they received 
their 75% estimate about October 1st, but failed to pay us, 
and the final estimate of approximately $34,000.00 has been 
with-held by the District until the Interstate Engineering 
Company, Inc., completes the final voucher, which they are 
refusing to do on the grounds that by so doing they relin¬ 
quish any right they may have to claim additional sums 
from the District on account of their contract. 

You must appreciate that we have been extremely patient 
in this matter, depending upon your Company as surety to 
follow this case diligently to the end that we would be paid 
in full without delay for our account. We have now 
reached, however, a point in this affair where we can no 
longer countenance any further delay and must, in order to 
protect our interests, refer this claim to our Attorneys for 
their immediate attention. We regret this step extremely, 
but the unsatisfactory progress so far made leaves us no re¬ 
course. 

May we suggest, that inasmuch as your company is re¬ 
sponsible for the amount of our account, that if you are 
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willing to send us your check at once for the amount above 
mentioned, we will agree to waive our claim for interest, 
to which unquestionably we are entitled. Your compliance 
with this suggestion should be in our hands quite promptly 
in order that the further steps above indicated may not be¬ 
come necessary. 

Yours very truly, 


T reasurer. 

CC—Mr W G LOCKWOOD, Gen. Sou. Representative 
910-17th Street, N. W. 

Washington, D. C. 

CC—Mr C S PATTON 

374 PHff Ex SI 

New Amsterdam Casualty Company 

May 26, 1936 

SUBJECT: Bond 661884—Interstate Engineering Co., Inc. 
Anacostia River Water Main Contract. 

Mr. J. Oakley Ilobby, Jr., Treasurer, 

Alco Products Incorporated, 

30 Church Street, 

New York, New York. 

Dear Mr. Oakley: 

We have received a report from our Washington Attor¬ 
neys, who at Mr. Hartman's request were retained by Mr. 
Schiavi, that the anal settlement will be made almost any 
day. 

Mr. Hartman has been after Schiavi for a conference 
concerning your letter of May 18th, but was called out of 
town unexpectedly and will be gone for about a week. 
Upon his return, however, your letter of May 18th will re¬ 
ceive preferred attention. 

Yours very truly, 

(S) T. E. WRIGHT 

TW Secretary to Mr. Ilartman 
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375 


COPY 
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Platff. Ex. 32 


New Amsterdam Casualty Company 
227 St. Paul Street 
Baltimore Md 


June 11, 1936 


Att:—Mr. C. C. HARTMAN 
Gentlemen:— 

Re: Bond 661884—Interstate Engineering Co., Inc. Ana- 
costia River Water Main Contract. 

1 We have not as yet received voucher in amount $33,350.54 
and are wondering why it is being held up. 

1 Yours very truly, 


Treasurer. 

376 Plf. Ex. 33 

New Amsterdam Casualty Company 

June 17, 1936 

SUBJECT: Anacostia River Water Main Contract 
Alco Products Incorporated, 

30 Church Street, 

New York, New York. 

Gentlemen: 

We are exceedingly pleased to herewith attach Govern¬ 
ment check #474,567, in the amount of $33,350.35, endorsed 
to your order to apply on our account. 

We are vigorously pressing our claim against the District 
and we anticipate an early conclusion thereof. The balance 
of the account will be paid at said time. 
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In closing, permit us to say that we are very apprecia¬ 
tive of the patience which you have displayed. 

Yours very truly, 

INTERSTATE ENGINEERING COMPANY, INC. 

By (S) VINCENT SCHIAVI 
CCH :TW Vice Pres. & Treas. 

377 COPY 

Pltf. Ex 34 

June 18, 1936 

New Amsterdam Casualty Company 
227 St Paul Street 
Baltimore Maryland 

Att:—Mr. DENBY. 

Gentlemen:— 

Confirming Mr. Rathborne’s telephone conversation with 
you this morning with reference to the Interstate Engineer¬ 
ing Company matter, your Bond #661884. This is to ad¬ 
vise that we received a letter signed by Interstate Engineer¬ 
ing Company enclosing U. S. Government check for $33,- 
350.35, endorsed to our order by the Interstate Engineer¬ 
ing Company, Inc., representing the proceeds of their final 
voucher from the Anacostia River Water Main Contract. 

Will you refer back to the correspondence in connection 
with this claim, Mr. Hartman’s letter of October 21st, 1935, 
which states that, 4 ‘Mr. Schiavi agreed to send me a check 
payable to the Aleo Products, Incorporated, at the time the 
estimate voucher is signed and the exact amount thereof is 
ascertained, to cover the difference between the amount of 
the final estimate check and the correct amount due your 
Company.” 

Inasmuch as Mr. Schiavi’s letter transmitting the en¬ 
dorsed final voucher check indicates that the remaining 
balance of $9,123.53 due us will not be paid until the con¬ 
tractor’s claim against the District has been satisfactorily 
concluded, we wish to advise that the outcome of this claim 
does not interest us in the slightest and that we expect the 
balance due to be paid us at once. 
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i In our letter to Mr. Hartman of May 18th last, to which 
we have had no reply, we made the offer that, if your Com- 
i pany would settle the account in full promptly, we would 
waive the interest to which we are entitled. This amounts 
to over $2500.00 for the year’s delay we have been sub¬ 
jected to. We repeat this offer, provided your check for 
the full balance due us is received not later than Monday, 
June 22nd—failing which we shall instruct our attorneys 
to proceed along the lines open to them, 

We are determined upon the course mentioned, but hope 
that your compliance with the suggestion will make this 
unnecessary. 

Yours very truly, 

Treasurer. 

CC—Mr. C. D. WILLIAMS 
44 Wall Str., New York 

378 Pltf. Ex. 35 

New Amsterdam Casualty Company 

June 22, 1938. 

SUBJECT: Bond 661884—Interstate Engineering Com¬ 
pany, Inc. Baltimore, Maryland—Anacostia 
! River Water Main Contract. 

Mr. J. Oakley Hobby, Jr., Treasurer, 

Alco Products Incorporated, 

30 Church Street, 

New York, New York. 

Dear Sir: 

I was handed your letter of June 18th upon returning to 
the office today from a business trip. 

i I shall make an attempt to confer with Mr. Schiavi to¬ 
morrow morning and if I am successful, I shall definitely 
advise you by letter tomorrow afternoon. 

Yours very truly, 

(S) C. C. HARTMAN 
C. C. HARTMAN 
CCH :TW Attorney 
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379 Pltf. Ex. 36 

Alco Products Incorporated 
220 East Forty-Second Street 
New York City 

December 1, 1934 

G. 0. H-2305-4 
Interstate Engineering Co. 

P. 0. Box 4654 
Anacostia, D. C. 

Attn: Mr. HARRIS 
Gentlemen: 

Referring to your recent request regarding details of 
“T” at the connection at 11th and K Streets on the SI 1 /*/' 
o. d. pipe would advise that if you will refer to our geometry 
drawing 2305 you will notice that the first section in the line 
at this point is SA-51 which is provided with a flange to 
connect to the valve at K Street and is also fitted with an 
8" tangential nozzle which makes the “T” for this connec¬ 
tion as shown in the lower right hand corner of the city’s 
drawing 54X in enlarged detail. The “T” in the K Street 
line is a flanged east iron fitting which -will in turn con¬ 
nect to a cast iron flanged nipple and then to the valve on 
11th Street. On the K Street run of pipe you will have to 
provide for flange connections to this cast “T” and the 
nipple and valve in this line. 

Our contract for steel pipe starts on the L Street side of 
the valve in the line running along 11th Street, the valve 
and other cast fittings to connect in existing line in K Street 
to be supplied by yourselves. 

Section SA-51 above referred to is detailed on our draw¬ 
ing 2305-30, copy of which you have. 

Hoping this explains the hook-up of the line at this point 
and awaiting your further commands, we are 

Very truly yours, 

ALCO PRODUCTS, INCORPORATED 

(S) H. B. FIRTH 
H. B. FIRTH 


HBF :DCB 




240 


INTERSTATE ENGINEERING CO., INC., ET AL. VS. 


380 Pltf. Ex. S7 

Alco Products Incorporated 
220 East Forty-Second Street 
New York City 

December 7, 1934 

G. 0. II-2305-4 

Interstate Engineering Company 
P. 0. Box 4654 
Anacostia, D. C. 

Attn: Mr. Harris 
Gentlemen: 

Relative to your conversation yesterday with our Mr. 
Burns and Major Lockwood at our Washington office would 
advise that as stated in my letter of the 1st our contract 
for steel pipe starts at the face of the valve on 11th Street, 
the center line of the valve being located at station 0 plus 05 
and the first section of our pipe at this point is SA-51, 
which is fitted with a flange to attach to the valve and in¬ 
cludes the nipple and tee as shown on the city drawing 54X. 

The starting point of the contract is at Station 0 as 
shown on the city's profile drawing 54 XI, which is the 
center line of the run of pipe extending along K Street. 
This run of pipe is made up to connect to the 11 Street pipe 
with a cast flange tee which we now understand vou will re- 
quire made of steel and to include the flanged connections 
for attaching to both the valve in the 11th Street line and 
also in the K Street line as shown diagramatically in the 
sketch returned by Mr. Burns. This fitting will be a fabri¬ 
cated tee with two ends flanged and one end of the K Street 
run prepared for a Dresser coupling. We are making up 
a drawing and prices on this extra equipment and prices 
will be mailed you in the next few days accompanied by a 
print showing just what we proposed to furnish subject 
to the approval of the engineers. 

The tie rods connecting sections with Dresser couplings 
are to be forwarded with the next car of pipe from our 
Dunkirk shops. The lateral pipe section SA-108 left our 
shops with a shipment of pipe on the 3rd. 
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The one reducing Dresser coupling furnished is to con¬ 
nect the last section in the line at Nichols Avenue to the ex¬ 
isting cast iron line. 

We were in touch with Wailes Dove-Herniiston Corpo¬ 
ration here and they agree to have a man in Washington 
next Monday morning, December 10th to take care of any 
patching on the coating of the pipe for your contract. 

We have discovered an error in the marking of the pipe 
at the Nichols Avenue end of the line as shown on our 
geometry sheet 2305-1 in which we have skipped numbers 
from 201 on and we have corrected this error, making the 
numbers of the pipe consecutive to coincide with the de¬ 
tail drawings and we are furnishing under separate cover 
four prints from this drawing and will ask that those pre¬ 
viously sent you be destroyed. 

Very truly yours, 

ALCO PRODUCTS, INCORPORATED 
(S) H. B. FIRTH 

HBF :DCB 

cc-Major Lockwood, Washington Office 

381 Pltf . Ex. 38 

Alco Products Incorporated 
220 East Forty-Second Street 
New York City 

January 24, 1935. 

Interstate Engineering Company, Inc., 

P. 0. Box 4654 
Anacostia, D. C. 

Attention: Mr. Harris. 

Dear Mr. Harris: 

Referring to our conversation in this office relative to 
31 M>" O. D. Tee, I have the following to advise: 

We refer first to our letters of December 1st and De¬ 
cember 7th which fully explain the situation regarding the 
TEEs and specials included in our contract. 

It was understood and approved by the District of Co¬ 
lumbia that our contract started at the face of the valve 
on Eleventh Street and that the fittings on K Street were 
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to be cast Mange fittings and would be supplied by others. 
You will note by referring to the City drawings 54-X that 
there are a number of cases in the Eleventh Street run of 
pipe where Tees are specified and these were the TEEs 
referred to in our contract but which we made up by in¬ 
corporating the straight run in the Eleventh Street Pipe 
making the branch connections steel nozzles which were at¬ 
tached to the plate by welding. 

I trust you will fully appreciate that our original con¬ 
tract in nowise referred to the TEE on which we quoted 
you January 19th, and we would appreciate an order from 

vou to cover this. 

* 

Very trulv yours, 

(S) W. G. LOCKWOOD. 

WGL :kjs 

382 Plaintiff’s Exhibit No. 39 

Interstate Engineering Company 
Washington, D. C. 

January 11, 1935 

Alco Products Inc. 

220 East Forty-Second St. 

New York City 

Gentlemen: 

We enclose herewith approved copy of Drawing No. 
4N-7320, showing special tee section-31 O. D. Pipe, this 
being acceptable to us. 

Yours very trulv, 

INTERSTATE ENGINEERING CO. INC., 
By: sd: VINCENT SCHIAVI 
VS/CH Vincent Schiavi, Vice-Pres. 

enc. 
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383 Plaintiff’s Exhibit No. 40 

Interstate Engineering Company 
Washington, D. C. 

January 14, 1935. 

Alco Products Inc. 

220 East Forty-Second St. 

New York City 

Gentlemen: 

We hereby authorize you to proceed with the fabrica¬ 
tion of special tee section-31 1 /-;" O. D. Pipe as shown on 
Drawing No. 4-N7320 which we sent you on date of Janu¬ 
ary 11th, this being acceptable to us. 

Yours very truly, 

INTERSTATE ENGINEERING CO. INC., 
By: sd: VINCENT SCHIAVI (eh) 
VS/CH Vincent Schiavi, Vice-Pres. 

384 Plaintiff’s Exhibit No. 41 

Alco Products Incorporated 
220 East Forty-Second Street 
New York City 

January 19, 1935 

Interstate Engineering Company, Inc. 

P. 0. Box 4654 
Anacostia, D. C. 

Attention Mr. Harris 

Dear Sirs: 

With reference to our recent correspondence relative to 
furnishing your company a TEE for the pipe line you are 
installing for the Commissioners of the District of Colum¬ 
bia, please note we have made a firm quotation on furnish¬ 
ing the following: 

1—31-1/2" o. d. TP1E 7'0" long in the run, branch 4'0" 
from center to face; two outlets flanged and one prepared 
for Dresser Coupling; also—1—31-1/2" x 18" long steel 
plate nipple, one end flanged, opposite end prepared for 
Dresser coupling; 


i 
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also 2—Dresser Couplings to connect steel plate fittings 
to existing cast iron line. All to be built to District of 
Columbia Department of Water specifications and subject 
to their inspection. 

Our price for this Tee, in accordance with the above, and 
to our revised print 4X-7320, which has the approval of the 
Department officials, is $600.00 f.o.b. cars, Washington, D. C. 
Terms will be as already agreed upon. 

If this proposal is satisfactory please sign for your com¬ 
pany as provided below, keeping one copy for your files 
and returning original to us. 

Upon receipt of your acceptance of our proposal, we will 
proceed with fabrication. 

The above price is exclusive of any sales taxes which 
would be for purchaser’s account. 

Verv trulv vours, 

ALCO PRODUCTS, INCORPORATED 
SD:—H. B. DAVIS 

Accepted: 

This 25 day of January 1935. 

Interstate Engineering Company 
By C. B. Harris. 

385 Plaintiff’s Exhibit No. 50 

Interstate Engineering Company 
Hearst Tower Building 
Baltimore 

September 25, 1934 
January 10, 1934 

G. W. Holton, Supt’d Water Division 
District of Columbia, 

Washington, D. C. 

Dear Sir: 

The Wailes Dove-Hermiston Corporation, who will apply 
the bituminous coatings on the above pipe, have requested 
that they be permitted to apply the coatings at the Plant 
of the Alco Products Company at Dunkirk, New York, 
where the pipe will be manufactured instead of at a storage 
yard in the vicinity of Washington. 
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The Wailes Dove-Henniston Corporation feel that the 
coatings could be applied under more satisfactory condi¬ 
tions at the Pipe manufacturer’s plant than in an open 
storage yard, and a much better job of coating would there¬ 
fore result. 

The Wailes Dove-Hermiston Corporation have assured 
us that they will be responsible for any of the coating that 
might be knocked off or abraded in transit, and they will 
repair same to your entire satisfaction before the pipes 
are laid or the line is put in service. 

The Alco Products Company are in full accord with the 
request of the Wailes Dove-Hermiston Corporation, and 
are anxious to have the work performed at their plant as 
they also recognize the advisability of carrying out the 
coating operations at the place of manufacture of the pipe, 
where conditions can be made more favorable in an open 
storage yard. 

As there might be a slight saving in this case bv per¬ 
forming the work at the pipe manufacturer’s plant, the 
Wailes Dove-Hermiston Corporation have agreed to allow 
us a credit of $200.00, which we are willing to pass on to 
your department. 

The Wailes Dove-Hermiston Corporation further ad¬ 
vise us that they are endeavoring to get coating equipment 
installed at the various steel pipe manufacturing plants 
in order to effect a very considerable saving in cost of coat¬ 
ing and lining steel pipe in the future, and it is also for 
this reason that this request is being made. 

Your early decision is respectfully requested as the pipe 
manufacturer expects to have the steel pipe ready for de¬ 
livery shortly. 

Very truly yours, 

INTERSTATE ENGINEERING CO. INC., 
By* sd: A. T. CAROZZA 
President. 


ATC/ap 
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386 Plaintiff's Exhibit No. 51 

COPY 

October 19, 1934. 

Interstate Engineering Company, 

Hearst Tower Building, 

Baltimore, Md. 

Gentlemen: 

Your proposal of September 25, 1934, relative to coating 
steel pipe, Contract Xo. 11, 944, at place of manufacture is 
accepted subject to the following conditions: 

That your company will be responsible for any lining that 
may be knocked off or abraded in transit and that should 
the lining be damaged or abraded in transit it shall be re¬ 
paired to the complete satisfaction of the District of Co¬ 
lumbia before pipes are laid in trench, and that all touching 
up of welds, fittings and damaged areas on the inside coat¬ 
ing shall also be done while the pipe is accessible above 
ditch and not after it is installed in the line. 

Deduction order in the amount of $200.00 is inclosed for 
execution by you and return to this office. 

Very truly yours, 

DAN I. SULTAN 
Lt. Col Corps of Engineers, 
U. S. Army, Engineer Com¬ 
missioner, D. C. 

(one enclosure) 

DWH 
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337 

(telegram) 


Plaintiff’s Exhibit No. 52 
WESTERN UNION 


October 18, 1934. 


Interstate Engineering Co. 
Hearst Tower Building 
Baltimore, Md. 


Your proposal September 25, 1934, relative coating steel 
pipe Contract No. 11994 at place of manufacture accepted, 
letter follows. 

DAN I SULTAN, 

Lt. Col., Corps of Engineers, 
U. S. Army Engineer Com¬ 
missioner. 

Charges Collect. 

JBG 

388 Plaintiff’s Exhibit No. 53 

WESTERN UNION 

(telegram) 


Baltimore, Md. 


The Engineer Commissioner— 

District Building Wash D C— 

As steel pipe under our contract will be ready for coating 
shortly we respectfully request that you advise whether 
or not we will be permitted to coat pipe at place of manu¬ 
facture stop please wire our expense— 

INTERSTATE ENGINEERING CO. 
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I Plaintiff’s Rebuttal Exhibit No. 1 

June 14, 1934 

Mr. A. T. Carozza, 

Interstate Engineering Co., 

#514 Hearst Tower Bldg. 

Baltimore, Md. 

I 30" water main, 

District of Columbia, 
Washington, D. C. 

Dear Sirs: 

We are hereby offering to you as the awarding authority 
for sub-contracts, a competitive bid in accordance with Ar¬ 
ticle #7 of the Code of Fair Competition for the Construc¬ 
tion Industry, for the bituminous coating work as outlined 
below, on 31.5" o. d. steel pipe in accordance with the speci¬ 
fications of the Commissioners of the District of Columbia, 
for the construction of a 30" water main, bids for which 
are to be opened June 15,1934. 

Our bid includes the furnishing of all materials, labor 
and equipment for doing the lining work, as outlined below, 
and based on the following provisions. We are not in a 
position to submit any figures for the coating of the out¬ 
side of the pipe with cement mortar or concrete. 

! 1. The steel pipe is to be thoroughly cleaned and coated 

at the pipe mill before shipment with Bitumastic Solution, 
all in accordance with the requirements of the specifica¬ 
tions. 

2. Our lining work is to be done in a level storage yard 
i not less than 125 ft. wide x 300 ft. long, which is to be fur¬ 
nished to us free of cost. We will erect our lining machine 
i in this storage vard and furnish the necessarv skids for 
rolling the pipe. The pipe, as received from the pipe mill, 
is to be unloaded by others and placed on these skids as 
directed by us, and later, after the lining operations are 
completed, is to be removed from these skids by others, all 
free of cost to us. 

As all lining work will be completed within a few weeks, 
and as the laying of the pipe will take considerably more 
time than this, the same vard can be used bv the contractor 
for the storage of his pipe, couplings, etc. 

3. Prices are based on our starting the wrork at about the 
time the first shipment of pipe arrives in Washington and 
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is placed in the storage yard, and the pipe is to be deliv¬ 
ered regularly at a rate consistent with our estimated pro¬ 
duction of about 25 straight joints of pipe per day, until 
all the pipe is delivered to us. This provision is necessary 
so that we can proceed continuously without delays. 

4. All pipe joints are to be straight and of uniform length 
within mill tolerances, in order to be lined in our coating 
machine. Shorter lengths of straight pipe and all specials 
which can not be accommodated in our lining machine will 
be lined by hand-brushing. If manholes are attached to 
straight lengths of pipe, it will be impossible to roll such 
joints in our lining machine, and it will be necessary there¬ 
fore to coat these by hand-brushing. Specials are not to 
be attached to the end of the uniform joints of straight 
pipe, as it would be impossible to coat such joints by re¬ 
volving in the coating machine. 

390 5. According to the specifications, all outstanding 

projections on the inside welds are to be trimmed 
off before the pipe is shipped. If any pipe should come 
through, however, without proper trimming, this trimming 
should be done by the general contractor before the pipe 
are turned over to us for coating. Outside welds at each 
end of the pipe should be trimmed back flush with the main 
body of the pipe for a distance of at least 10 inches before 
the pipe are shipped from the pipe mill, in order to allow 
the pipe to roll on our lining machine without bumping. 

6. The temporary bulkheads at the end of the pipe to 
protect the inside lining are to be furnished and installed 
by others. 

7. All lining work is to be accepted at the storage yard. 
We will not be responsible if the coating is later damaged 
during transportation, handling or laying, as this work is 
not under our control. 

8. Our prices include the lining work at the storage yard 
but do not include any field coating work. 

9. We guarantee to furnish a coating material that will 
meet the coating specifications, and to perform the lining 
work in accordance with the specifications and to the ap¬ 
proval of the engineers of the Water Department of the 
District of Columbia. 

10. Bills will bo issued monthly for the work performed 
in the preceeding month and payments are fo be made in 
accordance with our usual terms of 30 days net. 
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Our prices are as follows: 

Proposal No. 1 

For 2700 lin. ft. of 30 1 /4" i. d. steel river lines in 30 foot 
1 lengths, price of $.96 per linear foot. 

together with 2,829 lin. ft. of 30V->" i. d. steel land line in 
40 foot lengths, price of $1.00 per linear foot. 

Proposal No. 2. 

For 2700 lin. ft. of 30 1 4" i. d. steel river lines in 30 foot 
lengths, price of $1.16 per linear foot. 

(including about 155 ft. of 30 1 /•>" i. d. steel pipe in the 
land line from Station 2-45 to 4-00). 

Very truly yours, 

WAILES DOVE-HERMISTON 
CORPORATION, 

Sales Manager 

WHTT :G 

P. S. We will furnish at the time of the opening one 
sample of Bitumastic Priming Solution and Bitumastic 
70B Enamel, which will meet the requirements of Para- 
1 graph 85 of the Specifications. In lieu of each bidder sub¬ 
mitting a separate sample—bidders should refer to our 
sample in their proposal. 

391 Plaintiff’s Rebuttal Exhibit No. 2 

Interstate Engineering Company 
Hearst Tower Building, 

Baltimore 

October 23, 1934. 

Wailes Dove-Hermiston Corp. 

401 N. Broad Street 
Philadelphia, Pa. 

Attention: Mr. Stevrart. 


Gentlemen: 

Enclosed herewith please find letter received from the 
District Commissioner which is self-explanatory. 
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If the enclosed is satisfactory and you will make good 
the interior coating in accordance with this letter, this will 
be satisfactory with us. 

We would appreciate acknowledgement of this letter be¬ 
fore proceeding with the work as we are not anxious to go 
into additional expenses. 

Yours very truly, 

INTERSTATE ENGINEERING 
CO. INC. 

By sd: A. T. CAROZZA 
President. 

ATC/ap 

392 COPY 

Plaintiff’s Rebuttal Exhibit No. 2-a 

October 19, 1934. 

Interstate Engineering Co. 

Hearst Tower Building, 

Baltimore, Md. 

Gentlemen: 

Your proposal of September 25, 1934, relative to coating 
steel pipe, Contract No. 11,994, at place of manufacture is 
accepted subject to the following conditions: 

That your company will be responsible for any lining 
that may be knocked off or abraded in transit and that 
should the lining be damaged or abraded in transit it shall 
be repaired to the complete satisfaction of the District of 
Columbia before pipes are laid in trench, and that all touch¬ 
ing up of welds, fittings and damaged areas on the inside 
coating shall also be done while the pipe is accessible above 
ditch and not after it is installed in the line. 

Deduction order in the amount of $200.00 is enclosed for 
execution by you and return to this office. 

Very truly yours, 

DAN I. SULTAN, 

IA. Col. Corps of Engineers, 

U. S. Army, 

Engineer Commissioner, D. C. 
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393 COPY 

Plaintiff’s Rebuttal Exhibit No. 3 

September 24, 1934. 

Interstate Engineering Co. Inc., 

Hearst Tower Building, 

Baltimore, Md. 

Attention: Mr. A. T. Carozza, President. 

Gentlemen: 

In connection with the coating of the 30" subaqueous 
crossing for the District of Columbia Water Department, 
you will recall that it has been our desire to apply the 
centrifugal lining to this pipe at the Dunkirk Plant of the 
Alco Products Co. We have discussed this matter in an 
offhanded way with the District Water Department, who 
will give it consideration on receipt of a letter from you to 
them requesting permission for the application of the Bi- 
tumastic Enamel at this point. We have accordingly pre¬ 
pared a letter, which we would ask you to write on your 
stationery and sign and forward to the Water Department 
for their decision. 

If this meets with your approval, and we feel that it will, 
in view of the fact that it will do away with the necessity 
of setting up a storage yard suitable for our equipment, 
will you please forward your letter to the water depart¬ 
ment as soon as possible, sending us a copy for our files. 

Verv trulv vours, 

WAILES DOVE-HERMISTON 
CORPORATION 
C. D. TURNER, 

District Representative. 

CDT/EGH 
Enel. (1) 


r 

i' 
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394 Plaintiff’s Rebuttal Exhibit No. 4 

September 25, 1934 

G. W. Holton, Supt’d. Water Division 
District of Columbia 
Washington, D. C. 

Dear Sir: 

The Wailes Dove-Hermiston Corporation, who will apply 
the bituminous coatings on the above pipe, have requested 
that they be permitted to apply the coating at the Plant of 
the Alco Products Company at Dunkirk, New York, where 
the pipe will be manufactured, instead of at a storage yard 
in the vicinity of Washington. 

The Wailes Dove-Hermiston Corporation feel that the 
coatings could be applied under more satisfactory condi¬ 
tions at the pipe manufacturer’s plant than in an open stor¬ 
age yard, and a much better job of coating would therefore 
result. 

The Wailes Dove-Hermiston Corporation have assured 
us that they wall be responsible for any of the coating that 
might be knocked off or abraded in transit, and they will 
repair same to your entire satisfaction before the pipes are 
laid or the line is put in service. 

The Alco Products Company are in full accord with the 
request of the Wailes Dove-Hermiston Corporation, and 
are anxious to have the work performed at their plant as 
they also recognize the advisability of carrying out the 
coating operations at the place of manufacture of the pipe, 
where conditions can be made more favorable than in an 
open storage yard. 

As there might be a slight saving in this case by per¬ 
forming the work at the pipe manufacturer’s plant, the 
Wailes Dove-Hermiston Corporation have agreed to allow 
us a credit of $200.00 which we are willing to pass on to 
your department. 

The Wailes Dove-Hermiston Corporation further advise 
us that they are endeavoring to get coating equipment in¬ 
stalled at the various steel pipe manufacturing plants in 
order to effect a very considerable saving in cost of coating 
and lining steel pipe in the future, and it is also for this 
reason that this request is being made. 
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Your early decision is respectfully requested as the pipe 
manufacturer expects to have the steel pipe ready for de¬ 
livery shortly. 


Very truly yours, 

INTERSTATE ENGINEERING 
CO. INC. 

By. 

President. 

ATC/ap 
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September 7, 1934. 

Mr. A. T. Carozza, President, 

Interstate Engineering Company, 

514 Hearst Tower Building, 

Baltimore, Maryland. 

My dear Mr. Carozza: 

I acknowledge yours of September 1st on my return to 
the office. 

I handed you copy of letter which I wrote to Hudson 
Supply Company and which met with your approval. I 
phoned them again today to advise them definitely that 
they were either out of the picture or would come in along 
the terms of this letter. They asked for an extension until 
tomorrow in which to make a decision and advised that they 
expect to see you this afternoon. 

I have informed you that your pipe is being fabricated 
so there is being no delay while these negotiations are un¬ 
der way and tomorrow I will write our Treasurer outlining 
the procedure in this matter and you will then have a letter 
from him for your file. 


Verv trulv vours, 

sd: W. G. LOCKWOOD 
W. G. LOCKWOOD. 


WGL :kjs. 
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396 Defendant’s Exhibit No. 2 

Alco Products Incorporated 

September 21, 1934 


GO-H-2305-4 


Interstate Engineering Company 
514 Hearst Tower Building 
Baltimore, Md. 

Att.: Mr. A. T. Carozza, President 
Dear Sirs: 

Replying to yours of the 19th, would advise that the ques¬ 
tion of valves has held us up, but the Chapman Valve Com¬ 
pany’s office here in the city informed us yesterday that 
they had checked in with their Philadelphia office and that 
the face to face dimension on the gate valves for the Wash¬ 
ington line would be 29 inches. We are proceeding with 
their details on this assumption, which will be verified as 
soon as you can procure and have forwarded to us the 
prints showing details of the valves recently requested. 

We will keep you posted as to the arrival of the draw¬ 
ings, and awaiting your further commands, we are 

Very truly yours, 

ALCO PRODUCTS INCORPO¬ 
RATED 

(s) H. B. FIRTH 

H. B. FIRTH 

HBF:H 


397 Defendant’s Exhibit No. 3 

Alco Products—Incorporated 

August 6, 1934. 

Mr. A. T. Carozza, President, 

Interstate Engineering Company, 

514 Hearst Tower Building, 

Baltimore, Maryland. 

Dear Mr. Carozza: 

I wish to advise that you should receive in tomorrow 
morning’s mail a letter from the District Commissioner 
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advising that, in line with your contract which they have 
accepted to lay this line with Alco pipe, you shall commence 
work within 15 days from today, the 6th. 

They will probably ask you for point of fabrication for 
Alco pipe, as well as other materials to be used on this job. 
In connection with our Alco pipe, this will be fabricated at 
Dunkirk, New York. 

Referring to our conversation herein this office Saturday 
morning and your request that I have a letter in your hands 
Tuesday morning advising the terms which we will extend 
to von, vou have alreadv seen wire received from our Presi- 
dent advising that we will extend our usual credit to you in 
line with our Proposal which you have accepted, dated June 
14th. Relative to the special terms which you request, I 
have had to refer this back to our Treasurer and have re¬ 
quested that he advise you at once on this. 

Verv trulv vours, 

I (s) W. G. LOCKWOOD. 

W. G. LOCKWOOD. 

WGL :kjs 

398 COPY 

Deft.*s Ex. for id. 9 

March 14, 1935 

District Commissioners. 

Room 509 District Building. 

Washington, D. C. 

Subject: Contract #11994 
Water Main across River at 
i 11th St. S. E. 

Application for extension of 
time for completion. 

Gentlemen: 

According to paragraph 36 of Specifications, we are sub¬ 
ject to a penalty of $25.00 per day for every day beyond 
specified date of completion of Contract. 

In this connection, there was considerable delay in the 
delivery of the pipe for some reason unknown to us and 
apparently beyond our control. The late delivery of this 
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material, in December, made it impossible for ns to com¬ 
plete this Contract in the allotted time, notwithstanding 
our efforts to do so. 

Therefore, we respectfully ask you for sixty days exten¬ 
sion of time to enable us to finish this work without incur¬ 
ring a penalty. 

Hoping to receive favorable consideration in this matter, 
we are 

Yours Respectfully, 

INTERSTATE ENGINEERING 
CO., INC. 

By:. 

Vincent Schiavi, Vice-Pres. 

VS/CH 

399 COPY 

Deft’s Ex for id. 10. 

April 4, 1935 
District Commissioners, 

Room 509, District Building, 

Washington, D. C. 

Subject: Contract #11994, Water Main 
across river at 11th St., S. E. 
Application for extension of time for 
completion. 

Gentlemen: 

Under date of March 14, 1935, we addressed you a letter 
requesting an extension in the time for the completion of 
above contract. In that letter, we failed to mention the rea¬ 
son why this contract was not finished on time. 

When the above letter was written, Mr. A. T. Carozza, 
President of the company, was out of town. Our Mr. 
Schiavi, Vice-President of the company, was anxious to 
file a request for extension of time; but he was not familiar 
with the primary reason why the contract was delayed from 
the very beginning; therefore, he stated in that letter that 
the delay was for some reason unknown to us; and in this 
connection, please substitute this letter for that written on 
March 14,1935. 

Paragraph 36 of the Contract & Specifications clearly 
sets forth $25.00 per day liquidated damages in the event 
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the Contractor fails to complete the work within the time 
specified. It also provides that no liquidated damages shall 
be made for such a period after date of completion as in 
the judgment of the Commissioners shall equal the time 
which shall have been lost through any cause for which the 
District is responsible, either in the beginning of the prose¬ 
cution of the work, or in the performance of extra work 
ordered by the Engineers or for unforeseen causes or delay 
arising through no fault of the Contractor, and which ac¬ 
tually prevented such Contractor from commencing or 
from completing the work 'within the period required for 
any work under this Contract. 

On June 15, 1934, we gave an order to the Alco Products 
Co., Inc., to furnish us with the pipe as required by the 
Contract, subject to your approval, and also with the ex¬ 
press understanding that we would confirm said order only 
in the event we received the Contract from the District 
Commissioners. The Contract was signed on the 31st day 
of July, 1934, at which time we gave Alco the order; and 
they agreed to begin shipment thirty days from that date. 
Immediately after that, Mr. H. B. Firth, engineer for the 
Alco Products, Co., Inc., came down from New York; and 
he, Mr. R. M. Dowe of the District Water Dept., and the 
writer went over the work for the purpose of designating 
the various points where the work would first begin, so that 
Mr. Firth could begin to fabricate in accordance with the 
layout to those points so designated; and he was then urged 
of the necessity to begin fabrication of the pipe as soon as 
possible. Before he left for New* York, he was somewhat 
in doubt as to whether or not the rolling mills were able to 
furnish steel, on account of several large orders already 
placed with the mills ahead of their order; but he left this 
writer under the impression that he expected to put through 
a special order and still comply with the agreement to sup¬ 
ply the material within the thirty days. 

On September 20, 1934, we received a letter from Alco 
Products Co., Inc., signed by T. M. Burns, which read, in 
part: 

“With reference to our wire of the 18th, before w T e start 
fabricating pipe for this contract, we must know the deliv¬ 
ery point at Washington, and on what railroad located”. 
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It is very evident that, according to this letter, no fabri¬ 
cation had been done between the 31st day of July, 1934 
and the 20th day of Sept., 1934; so we immediately wired 
them the shipping point with the express request to fabri¬ 
cate at once without losing any more time. Nevertheless, 
and notwithstanding our urgent requests from time to time 
to expedite shipment of this pipe, it was not until Novem¬ 
ber 20, 1934 that the first shipment was made. It follows, 
therefore, that even if they had required sixty days instead 
of thirty to fabricate, wre should have received the first 
shipment not later than September 1, 1934, instead of No¬ 
vember 20th; eighty days later. 

400 The eighty days lost, as above stated, happened to 
be the best time of the year for this class of work; 
so it is obvious that had we not been thus delayed during 
this period, we should have completed this contract, if any¬ 
thing, ahead of the stipulated contract time. 

The first pipe arrived about a week after date of ship¬ 
ment, when we immediately started to Gunite the exterior 
and cure it, in accordance with the Specifications. Mean¬ 
while, the freezing weather of winter months was fast ap¬ 
proaching, with the result that the first pipe on the water 
section was not laid in place until after January 1, 1935. 
It is quite natural therefore, that had we done this work 
prior to the advent of the freezing weather, we would not 
only have complied with the time of completion, but we 
would have avoided the excessive cost of construction 
brought about by the delay. From the 26th of January to 
the 11th of February, we were compelled to lay off the en¬ 
tire force on the water section because of ice and snow’, 
thereby further retarding the progress of the w’ork, and 
further increasing the cost of construction. 

Under the foregoing circumstances, and because what 
had happened was entirely beyond our control, we respect¬ 
fully request a sixty-day extension to complete this work, 
and trust that our request may be granted. 

Respectfully yours, 

INTERSTATE ENGINEERING 
CO., INC. 

Bv:. 

* 

A . T. Carozza . President 

ATC/CH 
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401 Assignment of Errors or Points on Which Ap¬ 

pellants Expect to Rely Upon on Appeal 

Filed April 18 1939 
# * • 

Comes now the appellants and assign as errors committed 
by the Court in the trial of the above entitled cause the fol¬ 
lowing: 

1. The admission of evidence on behalf of the plaintiff 
over the objection of the defendants. 

2. The refusal to admit evidence on behalf of the defen¬ 
dants over the objection of the plaintiff. 

3. The denial of motion for a directed verdict made on 
behalf of the defendants at the close of the plaintiff’s case. 

4. The granting of the motion for a directed verdict 
made on behalf of the plaintiff at the close of the defen¬ 
dants case. 

5. In determining the amount of the plaintiff’s claim un¬ 
der the Declaration and in entering judgment for amount 
set forth in said judgment. 

6. In ascertaining the amount of interest and the com¬ 
putation of interest. 

7. In considering the rebuttal evidence and exhibits. 

8. In considering and deciding the plaintiff’s case on the 
basis of an account stated. 

R. E. LYNCH 
Attorney for Defendants. 

402 Memorandum 
May 17, 1939 

Time for filing the record on appeal in the United States 
Court of Appeals extended to and including June 15, 1939. 


403 Amended Designation of Record 

Filed May 24 1939 

• * 

Comes now the Interstate Engineering Company, Inc., 
and the New Amsterdam Casualty Company, Inc., Appel¬ 
lants in the above entitled cause, and designate the parts 
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of the record which they desire to have included in the 
Transcript of Record, said parts being considered sufficient 
for the determination of the questions raised on appeal; 
viz: 

1. Declaration; Amendment to Declaration; Particulars 
of Demand. 

(Exclusive of Exhibits one to twenty-three, inclusive.) 

2. Defendant’s Plea and Affidavits of Defense and 
Amended Pleas and Amended Affidavits. 

3. Plaintiff’s Affidavit of Defense to Defendant’s coun¬ 
terclaim. 

4. Joinder of issue and Replication to Paragraph 9 and 
subsequent paragraphs of Defendant’s Plea. 

5. Stipulation as to Pleadings (April 22 and June 12, 
1937). 

6. Judgment of the Court. 

7. Notation of an appeal by both defendants April 14, 
1939, and supersedeas filed by defendant. 

8. Stenographer’s transcript of the testimony taken dur¬ 
ing the trial. 

9. All exhibits except as stipulated not to be printed in 
the record. 

10. Stipulation on appeal. 

11. Assignment of errors or points to be relied upon on 
appeal. 

12. This Amended Designation of Record. 

R. E. LYNCH 
Attorney for Appellants 

Service of a copy of the foregoing Amended Designation 
of Record acknowledged this 24 day of Mav, 1939, and 
counter-designation "waived. 

DOUGLAS L HATCH 
Attorney for appellee 

404 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
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the foregoing pages numbered from 1 to 403, both inclu- 
! sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 88166 at Law, 
wherein The District of Columbia, to the use of Alco Prod¬ 
ucts Incorporated, a corporation, is Plaintiff and Interstate 
Engineering Company, Inc., a corporation, and New Am¬ 
sterdam Casualty Company, a corporation, are Defendants, 
as the same remains upon the files and of record in said 
Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 12th day of June, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

405 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Jun 17 1939 Joseph 
W. Stewart, Clerk 

In the United States Court of Appeals 
for the District of Columbia 

No. — 

Interstate Engineering Company, Inc., et al., Appellants , 

vs. 

1 The District of Columbia, to the use of Alco Products In¬ 
corporated, Appellee. 

Joint Designation of Record 

The Clerk will please print the record as filed, except to 
omit the following: 

Commencing with the last line on Page 46 to line 16 on 
Page 57, both inclusive. 

All of Page 106. 

All of Page 107. 

Commencing with line 1 on Page 147 to line 12 on Page 
153, both inclusive. 

Page 153, lines 14,15 and 16. 

All of Page 233. 

All of Page 234. 
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Commencing* with line 21 on Page 236 to line 9 on Page 
242, both inclusive. 

Commencing on line 21 on Page 242 to line 27 on Page 
247, both inclusive. 

E. E. LYNCH 
Attorney for Appellants 
DOUGLAS HATCH 
Attorney for Appellee. 

Endorsed on Cover: No. 7435 Interstate Engineering 
Company, Inc., et al., Appellants, vs. The District of Co¬ 
lumbia, to the use of Alco Products Incorporated. United 
States Court of Appeals for the District of Columbia Filed 
Jun 14 1939 Joseph W. Stewart, Clerk 
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IN THE 


WLnittb States Court of Appeal* 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7435. 


Interstate Engineering Company, Inc., A Corpora¬ 
tion, and New Amsterdam Casualty Company, 
A Corporation, Appellants, 

v. 

The District of Columbia, to the Use of Alco 
Products Incorporated, A Corporation, Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLANTS. 


JURISDICTION. 

The jurisdiction of the District Court of the United 
States for the District of Columbia to hear and de¬ 
termine the present cause was founded upon Title 20, 
Section 47 and Title 18, Section 44 of the District of 
Columbia Code (1929). 
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This Court has jurisdiction to hear the appeal by 
virtue of Title 18, Section 26 of the District of Colum¬ 
bia Code (1929). 

The declaration alleges the jurisdiction of the lower 
Court (R. 6) which was admitted by the plea (R. 12). 

STATEMENT OF FACTS. 

The appellee, plaintiff below, sued appellants, defen¬ 
dants below, claiming Eight Thousand, Eight Hundred 
and Eleven Dollars and Twenty-Three Cents 
($8,811.23), with interest together with interest only 
on other sums which appellee claimed was not paid 
when due. For convenience in this brief appellant, In¬ 
terstate Engineering Company, Inc., will be referred 
to as defendant, and appellee will be referred to as 
plaintiff. Th defendant was the successful bidder on a 
contract with the District of Columbia. The New Am¬ 
sterdam Casualty Company executed its bond as pro¬ 
vided by law. Plaintiff furnished material to the de¬ 
fendant in the course of the work under its contract 
with the District Government. 

The general contract between the Interstate Com¬ 
pany and the District of Columbia provided for the 
construction of twin subaqueous vrater mains across 
the Anacostia River. The penalty of the performance 
bond executed by both defendants was in the sum of 
$183,545.00. (R. 203.) 

Pleas were filed to the declaration, a trial had before 
a Court and jury, and at the conclusion of defendant’s 
case the Court directed the jury to return a verdict in 
favor of the plaintiff for the sum of Eleven Thousand, 
Four Hundred and Sixty-Four Dollars ($11,464.00), 
with interest from June 18, 1936, less Seven Hundred 
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and Five Dollars and Twenty-Three Cents ($705.23) 
paid on April 17, 1937, and costs. (R. 198.) 

The general contract between the defendant and the 
District Government contained a provision that the 
work be performed and completed within a given num¬ 
ber of days and provided a penalty of Twenty-Five 
Dollars ($25.00) for each days’ delay. (R. 200.) 

The plaintiff and defendant entered into a contract 
whereby the plaintiff agreed to furnish certain mate¬ 
rials to defendant to be used in the construction of the 
water main. (R. 205, 206, 207.) Said contract, among 
other things, provided, 

“Shipment: 

‘Shipment to start approximately thirty (30) 
days after receipt of order and approval of shop 
drawings for construction and to continue at a 
rate to suit your field activities’.” (R. 207.) 

All of the material was furnished by the plaintiff, 
and, except for one item of Six Hundred Dollars 
($600.00), there was no dispute as to the price of the 
same. The item of Six Hundred Dollars ($600.00) 
plaintiff claims was an “extra” while defendant con¬ 
tended it was part of the regular equipment and mate¬ 
rial and was to be included in the general contract 
price. 

The defense to the remaining part of the plaintiff’s 
claim was that the material, consisting principally of 
pipes, was not delivered timely and in accordance with 
the contract between the parties, thereby causing a de¬ 
lay of eighty days for which period defendant was 
penalized at the rate of Twenty-Five Dollars ($25.00) 
per day which amounted to the sum of Two Thousand 
Dollars ($2,000.00). (R. 12, 13.) Also that due to the 
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delay of eighty (80) days in the progress of the work, 
defendant was required to purchase equipment and ma¬ 
terial to protect certain work necessary to the per¬ 
formance of the contract, all of which is set forth in 
detail in the defendant’s plea. (R. 13, 14.) 

There was substantial testimony to sustain the de¬ 
fendant’s claim as set forth in its plea, and this evi¬ 
dence was not controverted by the plaintiff. The plain¬ 
tiff’s claim was upon the contract and bond. (R. 1-6.) 

The evidence principally relied upon by the plaintiff 
to sustain its claim were letters written or received 
between the parties of the suit. These letters appear 
in the record as exhibits on pages 205 to 253. 

The Court ruled these letters established an account 
stated, and, therefore barred the defense alleged in the 
plea and proved by the evidence. 

The plaintiff sued on one theory but the Court per¬ 
mitted a recovery on an entirely different one. 

STATEMENT OF POINTS. 

The defendant intends to rely on the following 
points: 

I. 

The Trial Court erroneously received as evidence 
plaintiff’s exhibits 1 to 41, inclusive (R. 205, 243) and 
erroneously refused to admit defendant’s exhibits 0 
and 10 (R. 142). 

II. 

The Trial Court erred in refusing to direct a verdict 
in favor of the defendant at the close of the plaintiff’s 
case and in directing a verdict for the plaintiff at the 
close of the defendant’s case. 
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in. 

The Court erroneously considered and decided the 
case on the theory of an account stated when the suit 
was one on contract and bond. 

IV. 

The Court erred in the computation of the amount of 
interest allowable to the plaintiff. 

SUMMARY OF ARGUMENT. 

Point I—The Court Erred in Receiving in Evidence the 
Exhibits Offered by the Plaintiff. The Court Erred 
in Excluding Evidence Offered by Defendant. 

Point II—The Court Erred in Refusing to Direct a 
Verdict on Behalf of Defendant at the Close of 
Plaintiff’s Case. 

Point III—The Court Erred in Granting the Motion 
for a Directed Verdict in Favor of the Plaintiff 
at the Close of the Defendant’s Case. 

Point IV—The Court Erred in Considering and De¬ 
ciding the Case on the Theory of an Account 
Stated. 

Point V—The Court Erred in Ascertaining the Amount 
Due Plaintiff. 
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ARGUMENT. 

POINT I. 

The Court Erred in Receiving in Evidence the Exhibits 
i Offered by the Plaintiff. The Court Erred in Ex¬ 
cluding Evidence Offered by Defendant. 

The plaintiff’s exhibits, one to forty-one, inc. (R. 
i 205, 243) were offered and received in evidence over 
the objection of the defendant. (R. 32 and 33.) 

These exhibits, with the exception of the contract 
i between the plaintiff and the defendant, are letters to 
and from the parties. They disclose a high-powered 
method of dunning. Only a few days would elapse be- 
! fore the plaintiff would again be requesting payment, 
when it either knew or should have known that the de- 
i fondant had not been paid by the District Government. 
The defendant acknowledge these letters in some in¬ 
stances and stated that the account would be paid in 
full when certain conditions occurred. (R. 213, 236.) 
After the letters were received in evidence the plaintiff 
contended that they constituted an account stated and 
i with this contention the Court agreed. As the plain¬ 
tiff’s claim was not based upon an account stated, the 
reception in evidence of the exhibits was error. The 
ruling of the Court in holding that the plaintiff was en¬ 
titled to recovery on the question of an account stated 
will be discussed in detail under Argument, Point IV. 
If this Court holds, as defendant contends, that the 
plaintiff was not entitled to try his case on the theory 
of an account stated, the ruling would necessarily be 
that the letters were erroneously received in evidence. 

All of the correspondence and statements, constitut¬ 
ing plaintiff’s exhibits, except the contract and agree- 



7 


ment regarding payment, was entirely unnecessary to 
a decision on the merits of the case. Plaintiff’s counsel 
apparently decided that trial by correspondence would 
be safer than trial by facts. Even the Court was 
startled at first by the plaintiff’s theory. 

“Mr. Hatch. That is your case. We have 
proved performance of the contract in this case. 

“The Court. By letters? 

“Mr. Hatch. By the letters and by the admis¬ 
sion in the pleadings. We have made a prima 
facie case.” (R. 40.) 

The Court erred in excluding in evidence exhibits 9 
and 10 offered by defendant. (R. 142.) The exhibits 
offered may be found at R. 256, 257, 258, 259. 

The defendant’s exhibits 9 and 10 were letters from 
the defendant to the District Government requesting 
an extension of time for the performance of the con¬ 
tract and giving as the reason the delay occasioned by 
the delivery of the pipe by the plaintiff. At the time 
these letters were written, there was no existing dis¬ 
pute between the plaintiff and the defendant. The ob¬ 
jection was based on the ground that they did not con¬ 
stitute correspondence between the parties and, there¬ 
fore, inadmissible. The plaintiff, however, offered, 
and the Court received in evidence, letters written by 
this same defendant to the District officials concerning 
the contract (R. 253) as well as letters from the Dis¬ 
trict Government to the defendant. (R. 251.) 

Defendant’s exhibits 9 and 10 show that the defen¬ 
dant was attempting to obtain an extension of time to 
avoid a penalty. Plaintiff’s exhibit 33 (R. 236) shows 
that the defendant had a claim against the District 
Government for the balance due on its account and 
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agreed that upon the settlement of the account the 
plaintiff would be paid. The District never settled the 
account but, on the contrary, defendant was assessed 
penalties in the sum of approximately $6,000.00. (R. 
131.) 

The defendant in its plea claimed the penalty and 
resulting damages were due to the plaintiff’s delay. 
The Court refused to submit this issue to the jury. 

POINT n. 

The Court Erred in Refusing to Direct a Verdict on 
Behalf of Defendant at the Close of Plaintiff’s 
Case. 

Plaintiff’s declaration charged that it furnished to 
the defendant “pursuant to the proposal of the said 
Alco Products Incorporated, dated June 14, 1934, ac¬ 
cepted by the defendants, Interstate Engineering Com¬ 
pany, Inc., under date of June 15, 1934, the materials 
mentioned and described in said Particulars of De¬ 
mand” (R. 3, 4). 

The proposal above referred to, which the defendant 
calls a contract, provided: “shipment to start approx¬ 
imately thirty (30) days after receipt of order and ap¬ 
proval of shop drawings for construction and to con¬ 
tinue at a rate to suit your field activities.” (R. 207.) 

Defendant’s plea alleged that “ * * * this defendant 
states that under the contract by the plaintiff and this 
defendant hereinbefore referred to, said plaintiff was 
to commence shipment approximately thirty (30) days 
after receipt of order and approval of shop drawings 
and construction and to continue shipment at rate to 
suit the field activities of this defendant. That the 
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plaintiff herein delayed shipment of pipe and materials 
ordered by this defendant eighty (80) additional days 
after the thirty (30) day period from the receipt of 
the order and approval of shop drawings.” (R. 12.) 

Although the defendant challenged the failure of the 
plaintiff to comply with its contract in furnishing ma¬ 
terial within thirty days after receipt of order, the 
plaintiff never attempted to prove a fulfillment of this 
important provision of the contract. A penalty of 
$25.00 for each day’s delay was imposed by the defen¬ 
dant and it can be thus seen that the provision requir¬ 
ing prompt shipment was of the utmost importance. 

The plaintiff claimed the contract price was $42,- 
473.58. The defendant claimed it was $41,873.58, the 
difference of $600.00 being one of the items in dispute. 
The defendant in its plea stated that the balance of 
$8,811.23 was not paid “due to the inability of the 
plaintiff and this defendant to agree on certain credits 
which were due this defendant as will more fully here¬ 
inafter appear, the final account between the parties 
was not settled.” (R. 12.) 

The plaintiff’s replication to the defendant’s plea in 
respect to the delay sets out that the defendant failed 
to make credit arrangements in a timely manner to 
the end that the approval of the credit department of 
the plaintiff was not timely obtained, thereby causing 
the plaintiff to postpone the delivery of the material 
under said contract (R. 26); and the replication fur¬ 
ther states that the plaintiff was ready and able to fab¬ 
ricate and ship the pipe material under its said con¬ 
tract with the defendant, but at the request of said de¬ 
fendant, postponed fabrication and delivery thereof 
until the said defendant had completed its arrange¬ 
ments for said bitumastic coating of the pipes. (R. 26, 
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27.) The evidence in no way substantiates or justifies 
the position thus taken by the plaintiff. 

The only witness for the plaintiff was one Lockwood 
whose testimony will be found in the Record, pages 
31-48, inclusive. His testimony primarily dealt with 
the $600.00 item for the extra tee. (R. 34, 35.) 

Defendant takes the position that where it contro¬ 
verted performance of the provision of the contract in 
respect to the time element and the plaintiff in its repli¬ 
cation alleged justification for the failure to ship on 
time, that it became incumbent upon the plaintiff to go 
forward in the first instance and prove this justifica¬ 
tion. There was no proof of this justification and it 
is contended the Court should have granted the defen¬ 
dant’s motion for a directed verdict in its favor at the 
close of the plaintiff’s case. 

The motion was denied by the Court. (R. 59.) Plain¬ 
tiff moved the Court to direct a verdict in its favor at 
the close of the plaintiff’s case on the theory that de¬ 
fendant could not deny “the promise to pay” and that 
there was a waiver of objection to any delay that may 
have occurred. (R. 62, 63.) The Court, however, de¬ 
nied this motion. 

Neither the declaration nor the replication pleaded 

& 

a waiver of the delay. The suit was one for the pay¬ 
ment of materials furnished under a written contract, 
which contract the defendant claimed was breached be¬ 
cause of the failure to ship on time. The plaintiff was 
required to prove the necessary elements of its case 
under the contract. The time element was of the es¬ 
sence of the agreement between the parties. When 
this was not proved, there was a failure of proof of 
one of the essential elements necessary to the plain¬ 
tiff’s recovery and the Court should have directed a 
verdict for the defendant at that stage of the case. 
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POINT III. 

The Court Erred in Granting the Motion for a Directed 
Verdict in Favor of the Plaintiff at the Close of 
the Defendant’s Case. 

Plaintiff at the close of defendant’s case moved the 
Court to direct a verdict in its favor (R. 167, 168) 
which motion was granted (R. 187, 198) and objection 
was duly made (R. 190). The argument on the motion 
is contained in R. 169, 187. The Court stated the spe¬ 
cial order was a settlement of any dispute with regard 
to the item of $600.00 for the cost of the special tee and 
that the general account between the parties had been 
assented to and approved and conies clearly within the 
account stated doctrine. (R. 187, 198.) 

It should be noted the declaration is not based on an 
account stated. However, the verdict is. The argu¬ 
ment on Points II and IV should be considered in rela¬ 
tion to the argument under this point. 

The evidence of defendant’s witnesses abundantly 
established the delay due to the failure to deliver the 
pipe on time. Thus the witness Harris was on the site 
October 6, 1934, and was in a position to receive the 
pipe the first week in October. (R. 72, 89.) 

Witness Schiavi testified that the pipe could have 
been received and work commenced the latter part of 
September or the first part of October. (R. 127, 128.) 
The pipe was actually not received until November 27, 
1934. (R. 90.) The District inspector Dow testified 
that on August 20,1934, plaintiff’s representative was 
advised of the location for starting work (R. 105) and 
plaintiff agreed on August 20, 1934, to ship pipe 
in order needed. (R. 144, 163.) 

Witness Schiavi further testified that the plaintiff’s 
representative, Lockwood, stated about a week subse- 
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quent to September 15, 1934, that the pipe was being 
fabricated. 

The testimony of the witness Harris (R. 64 to 97- 
166-167), the witness Dowe (R. 97 to 190-144-166), 
and the witness Schiavi (R. 114-141) furnished ample 
proof of the defense as alleged in the defendant’s plea. 
Their testimony was not contradicted or controverted. 

Thus, at the close of the defendant’s case, there was 
a clear showing that the provisions of the contract 
relative to shipment within a given time had not been 
complied with. There was no question raised as to 
the substance of this proof. 

The plaintiff’s evidence consisted of letters, pri¬ 
marily of a self-serving nature. 

There are, however, letters from the defendant to 
the plaintiff which state that payment will be made to 
them upon certain conditions occurring. (R. 213.) It 
is important to note at the time defendant’s letters 
agreeing to pay the plaintiff for material w’ere for¬ 
warded, the District of Columbia had not settled its 
account with the defendant. When the District of Co¬ 
lumbia did settle its account with the defendant, there 
was deducted, because of the delay in finishing the 
contract, $25.00 per day for each day’s delay and the 
defendant contended that eighty (80) days of this de¬ 
lay was chargeable to the plaintiff. 

It should be noted that the plaintiff’s claim w r as for 
$42,473.58 and that any promise of the defendant to 
pay its claim w’as based upon its receipt from the Dis¬ 
trict of Columbia of the final payment. However, when 
the District of Columbia did make final payment of 
approximately $34,000.00, the sum w T as not sufficient 
to pay the amount of the plaintiff’s statement. (R. 230, 
232.) The defendant’s claim for full payment against 
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the District of Columbia was denied and a penalty of 
$6,000.00 was imposed for the failure to complete the 
work on time. (R. 131.) 

However, because of the denial of the District of 
Columbia to pay its contract price in full due to the 
failure to complete the work on time, the defendant 
was under no obligation, it is submitted, to pay the 
plaintiff in full where the plaintiff’s failure to comply 
with its contract with the defendant was the cause of 
the imposition of the penalty. That the plaintiff knew 
of this fact is clear from its letter to the bonding com¬ 
pany wherein the plaintiff states it had been advised 
by the defendant that the balance claimed of $9,123.33 
would not be paid the plaintiff until the contractor’s 
claim against the District of Columbia had been satis¬ 
factorily concluded. (R. 237.) If the failure of the 
District of Columbia Government to pay the balance 
due was caused by the plaintiff’s breach of its contract 
to ship on time, it would be an injustice to require the 
defendant to pay the plaintiff where its delay was the 
cause of the non-payment. 

The Trial Court at the suggestion of the plaintiff’s 
counsel accepted the theory of an account stated and 
held irrespective of any proof of breach of contract the 
plaintiff should recover. This, it is submitted, was 
error. 

For convenience, the argument that the Court erred 
in holding that there was an account stated will be 
discussed under Point IV of the argument. It is sub¬ 
mitted that the Court should have denied the plaintiff’s 
motion for a directed verdict. 
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POINT IV. 

The Court Erred in Considering and Deciding the Case 
on the Theory of an Account Stated. 

The pleadings do not present a case of an account 
stated. An account stated presupposes pre-existing 
transactions between the parties and thereafter an 
agreement on the amount due, to which both parties 
assent. This agreement on the account between the 
parties becomes the account stated and in the event of 
a failure to pay, the suit is upon the account stated 
and not the original items comprising the transactions 
between the parties. 

Here, the plaintiff’s declaration specifically charges 
that pursuant to the contract and bond between it and 
the defendant, it furnished materials described in the 
Particulars of Demand. The Particulars of Demand, a 
resume of which is set out in the Record, Pages 7, 8, 9, 
10, clearly shows that the suit was upon the original 
items furnished. Special attention is called to the 
statement contained in the Particulars of Demand that 
the sum due and owing from the defendants was “for 
materials and supplies furnished and supplied to de¬ 
fendant, Interstate Engineering Company, Inc., at its 
and their special instance and request and pursuant to 
proposal of Alco Products Incorporated dated June 14, 
1934, and accepted by the defendant, Interstate Engi¬ 
neering Company, Inc., under date of June 13, 1934, 
and at the fair and reasonable and agreed prices here¬ 
inafter set forth, * * V’ 

The Particulars of Demand then sets forth in detail 
the invoices from the plaintiff to the Defendant. See 
Paragraph four of Stipulation on Appeal (R. 202) 
wherein it is agreed that the exhibits attached to the 
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Particulars of Demand were supporting invoices of the 
items enumerated in the Particulars of Demand. 

The Declaration further charges, Paragraph Five 
thereof, (R. 4) that there was due and owing the sum 
of “$8,811.23, all as more particularly shown in the 
aforesaid Particulars of Demand.” 

Paragraph nine of the Declaration (R. 6) claims re¬ 
covery by virtue of the statute authorizing the suit and 
the contract and bond entered into by the defendants . 

The plea admitted receipt of the materials, but states 
that the same were not shipped in accordance with the 
terms of the contract and as a result thereof, the de¬ 
fendant suffered a money loss, all of which is described 
in detail. (R. 12, 13.) 

To this plea there was filed a replication in which it 
was contended that the delay experienced in the per¬ 
formance of the contract was caused: (1) by the de¬ 
fendant’s failure to make credit arrangements in a 
timely manner; (2) the change relating to the bitumas- 
tic coating from Washington to Dunkirk, New York; 
and (3) the defendant did not perform its contract in a 
workmanlike manner. 

There was no testimony to substantiate any of the 
points contained in the plaintiff’s replication set forth 
above. With regard to the credit, not only was there 
no testimony that it caused a delay, but the opposite 
appears from a letter from the plaintiff to the defen¬ 
dant, dated September 7, 1934, which states: 

“I have informed you that your pipe is being 
fabricated so there is being no delay while these 
negotiations are under way and tomorrow I will 
write our Treasurer outlining the procedure in 
thi5 matter and you will then have a letter from 
him for your file.” (R. 254.) 
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It appears that the terms of the credit were re¬ 
duced to writing on September 20, 1934, as appears 
from plaintiff’s Exhibit 1 (R. 199) and there is not a 
word that it would cause any delay in the shipment of 
the pipe. The failure of the defendant to establish a 
financial standing causing a delay seems fairly absurd 
when it had executed a bond in the sum of $183,543.00 
to guarantee performance to the District of Columbia 
and the payment of persons furnishing materials. 

Plaintiff’s witness Lockwood admitted in his testi- 
i mony that there was talk about the fabrication of pipe 
in the fall of 1934. (R. 47.) 

Nor was there testimony to substantiate plaintiff’s 
replication regarding the application of the bitumastic 
coating at New York instead of at Washington. The 
testimony of the witnesses Turner (R. 50) and Dowe 
(R. 97, 141) prove there was no delay caused with the 
possible exception of three days. It also appears the 
plaintiff agreed to the change of that part of the con¬ 
tract whereby the application of the bitumastic coating 
was done at Dunkirk, New* York, rather than Washing¬ 
ton. (R. 245.) 

The plaintiff never pleaded that the defendant 
waived the delay. The Court seemed to be under the 
i impression that the requirement had been waived. (R. 
58.) The plaintiff was familiar with the terms of the 
District of Columbia contract with the defendant and 
the contract provided for a penalty of $25.00 for each 
day’s delay. Plaintiff’s counsel proceeded to prove 
his case of an account stated (R. 63) and the Court, in 
its opinion, immediately before directing the verdict in 
the plaintiff’s favor, stated: 

“I do not see how I can do anything at all except 
to hold that these claims are covered by the special 



17 


contract and that the consideration for that spe¬ 
cial contract was the settlement of the dispute at 
the time; and I do not see how I can treat this 
other account in any other way than as an account 
that has been assented to and approved, and as 
coming clearly within the account stated in this 
price.” (R. 187.) 

The Court again in expressing the case to the jury 
said: 

“And with respect to the other items, the defen¬ 
dant accepted the bills which the plaintiff rendered 
for the materials shipped, and agreed to pay those 
bills in full, making no claim or objection to them; 
so that this defendant must be treated as having 
assented to the bills rendered, or the bills rendered 
have become, as we say, an account stated, not sub¬ 
ject to objection later.” (R. 198.) 

The Court was of the opinion that the defendant was 
required to prove the allegations contained in the plain¬ 
tiff’s replication. (R. 146.) 

When parties agree to a settlement of their accounts 
so that the law r declares it becames an account stated, 
interest commences to run from the date that the ac¬ 
count becomes stated. In this case, the plaintiff 
claimed interest from the date that the same became 
due under the contract (R. 6) and the Court accepted 
this theory in directing the verdict. (R. 198.) If it 
w r ere an account stated, interest would have been 
claimed from the date of the settlement of the account. 
This clearly show’s that plaintiff’s counsel in the dec¬ 
laration as well as the replication was suing for failure 
to pay for goods sold and delivered under a contract 
and bond between the parties. 
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The verdict was directed against both defendants 
and there is not a word of testimony that there was 
ever an account stated between the defendant, New 
Amsterdam Casualty Company and the plaintiff. 
There was never a mutual settling of accounts neces¬ 
sary to an account stated between the plaintiff and the 
bonding company defendant. Yet, the Court directed 
a verdict against each defendant. 

Assuming the plaintiff was entitled to recover on the 
theory of an account stated, which theory the defen¬ 
dant vigorously disputes, even then the defense of 
breach of contract would be available to the defendant. 

The ease of Gutsliall v. Cooper, 37 Co. 212, 86 Pac*. 
125, is one strikingly in point. The plaintiff in that 
case sued upon an account stated and the defendant 
pleaded a counterclaim in a cross-complaint. The 
lower Court held that the defendant was barred from 
recovery on the breach of contract alleged in the coun¬ 
terclaim against the plaintiff’s account stated. The ap¬ 
pellate Court held this was error and stated the mat¬ 
ters pleaded in the cross-complaint were a good defense 
to the cause of action alleged by the plaintiff. At most, 
an account stated is a mere admission that the account 
is correct. It is not an estoppel. 

Even if the suit in the present case had been upon an 
account stated, which defendant contends it was not, 
the defense of a breach of contract should be allowed. 

The question of pleading an account stated is settled. 
The declaration of complaint need merely allege that 
the account between the parties became settled and 
stated as of a certain time and need not allege nor 
prove the items of the account or contract which gave 
rise to the agreement to settle the account of the par¬ 
ties. The theory of the law is that the account stated 
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becomes a new obligation of the parties and each is 
bound thereby and it constitutes a new cause of action 
supplanting the original cause of action for goods or 
materials sold or delivered under a contract or other¬ 
wise. From an examination of the pleadings in this 
case, it is fair to say that under no possible theory can 
there be read into the pleadings in this case an account 
stated. 

An examination of the cases decided by this Court 
involving suits on an account stated discloses that in 
most instances the question whether there was or was 
not an account stated was submitted to the jury and it 
also discloses that the cause of action set forth in the 
pleadings was specifically on an account stated. 

In the case of Bean v. Wheatley, 13 App. D. C. 473, 
the Court at page 480 said: 

“In this last mentioned case (Bell v. Morrison, 
1 Pet. 351) it was held, that ‘if there be no express 
promise, but a promise is to be raised by implica¬ 
tion of law from the acknowledgment of the party, 
such acknowledgment ought to contain an unquali¬ 
fied and direct admission of a previous, subsisting 
debt, which the party is liable for and willing to 
pay. If there be accompanying circumstances 
which repel the presumption of a promise or inten¬ 
tion to pay; if the expressions be equivocal, vague, 
and indeterminate, leading to no certain conclu¬ 
sion, but at best to probable inferences, which may 
affect different minds in ditferent ways, they ought 
not to go to a jury as evidence of a new promise 
to revive the cause of action. Any other course 
would open all the mischiefs against wdiich the 
statute was intended to guard innocent persons, 
and expose them to the dangers of being entrapped 
in careless conversations and betrayed by perju¬ 
ries.’ ” 
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In the case of Chinn v. Lewin , 57 App. 16; 16 F. (2) 
512, the claim was on an account stated. This Court 
held the facts did not show an account stated and had 
this to say at page 19: 

“To constitute an account stated, there must be 
either an expressed or an implied agreement as 
to the amount due, and there must he an allegation 
that the account teas in fact stated or agreed to.” 

Obviously, the “allegation” refers to the declara¬ 
tion. There was no such allegation in the present dec¬ 
laration. 

In the cases of Gordon v. Frazier, 13 App. D. C. 382 
and MacPhcrson v. Harding, 40 App. D. C. 404, the 
claim set forth in the declaration was on an account 
stated. 

Under the theory of an account stated, there is some 
doubt whether the defendant’s letters in reply to those 
of the plaintiff constitute an account stated. Thus 
plaintiff’s exhibit 33 (R. 236), which enclosed a check 
for $33,350 states: 

“We are vigorously pressing our claim against 
the District and we anticipate an early conclusion 
thereof. The balance of the account will be paid 
at the said time.” 

The claim referred to was never settled. 

It should be remembered that in the above cases the 
action was based upon “an account stated.” An ac¬ 
tion upon an account stated is not an action founded 
upon the items of the account, but is founded upon the 
new promise or agreement to pay the balance found 
due on such accounting or settlement and is entirely a 
new contract. ‘Where found to exist, interest always 
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runs from the date of the statement of the account. In 
the case at bar, however, not only was such not the 
basis of the claim, but was distinctly to the contrary 
because the declaration charges that it sold and deliv¬ 
ered materials to the defendant. The resume of the 
Particulars of Demand (R. 7, 8, 9) disclose shipment 
of material and the price charged. The Particulars of 
Demand (R. 7) also states: 

“The payment for which materials and supplies 
the defendants, and each of them, bound them¬ 
selves by their joint and several undertaking 
dated, to wit, July 24, 1934, and otherwise, as fol¬ 
lows. ’ ’ 

The undertaking, dated July 24, 1934, referred to is 
the bond attached to the contract dated on the above 
date in the sum of $183,545.00. 

The declaration (R. 6) further based the action upon 
the statute authorizing materialmen to sue where ma¬ 
terials have been used on Government projects. 

The declaration further charges as follows: 

although the defendants, Interstate Engineer¬ 
ing Company, Inc. and New’ Amsterdam Casualty 
Company, and each of them, often have been noti- 
field by said Alco Products Incorporated of said 
default in payment and often have been requested 
by said Alco Products Incorporated to pay said 
balance of Eight thousand eight hundred eleven 
dollars and twenty-three cents ($8,811.23), to¬ 
gether with interest, said defendants, and each of 
them, have neglected and refused , and still neglect 
and refuse, so to do, and no one had paid said 
amount, or any part thereof, or any interest there¬ 
on, in or on behalf of them or either or both of 
them;” 
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Nowhere in the declaration is it claimed that there 

was a settlement of the account between the parties 

as correct and binding upon them and an agreement to 

pay the same. The statement in the declaration that 

the defendants agreed and promised to pay for said 

material not later than 200 davs from the date of the 

* 

first shipment thereof (R. 4) clearly relates to the 
terms of the proposal which was the original agree¬ 
ment between the parties. 

In Falcone v. Paradiso, 60 App. D. C. 348; 54 Fed. 
(2) 715, the Court held that the evidence did not jus¬ 
tify the finding of an account stated and said at page 
350: 

“Such an account presupposes an absolute ac¬ 
knowledgment or admission of a certain sum due, 
or an adjustment of accounts between the parties, 
the striking of a balance, and an asset, expressed 
or implied, to the correctness of the balance.’’ 

This Court has held the allegations of the declara¬ 
tion and proof must conform. In the case of Arricli v. 
Frye, 8 App. D. C. 125, the trial court directed a ver¬ 
dict in favor of the defendant on the ground that the 
proof did not conform to the allegations of the declara¬ 
tion. This Court at page 131 said: 

“The rule of law is imperative that a plaintiff’s 
allegations and proofs must conform with each 
other. This is an elementary rule, founded on the 
plainest principles of justice. A defendant cited 
to court is entitled to be fully and fairly informed 
of the nature, character, and extent of the demand 
upon him; and it necessarily follows that, when he 
is cited to answer to one charge, proof is not ad¬ 
missible of another and different charge.” 

See also Slieeliy v. Mandville, 11 U. S. (7 Cranch) 
208, 3 L. Ed. 317. 
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POINT V. 

The Court Erred in Ascertaining the Amount Due 

Plaintiff. 

Plaintiff’s letter dated September 20, 1934 (R. 199), 
provides payment shall be made not later than two 
hundred (200) days from the first day of shipment of 
the pipes. First shipment of pipes was on November 
20, 1934. Two hundred (200) days from this date, ac¬ 
cording to counsel’s calculations, would be June 9, 

1935. The Court found it was June 5, 1935. Defen¬ 
dant objected to the allowance of any interest. The 
Court and counsel for the plaintiff worked out a system 
of determining interest (R. 192-198, Inc.) which, it is 
submitted, is not understandable by any one except 
counsel for the plaintiff and the trial Court. The re¬ 
sult was a verdict for $11,464.00, with interest from 
June 18,1936 to March 29,1939, the date of the verdict 
and judgment. Interest on $11,464.00 from June 18, 

1936, to March 29, 1939 (approximately two years and 
nine months) amounts to $1,920.22, making a total ver¬ 
dict by adding these two figures together of $13,384.22. 
By subtracting $705.23 credit, there is left a balance of 
$12,678.99. 

It is submitted the simple and the correct way to fig¬ 
ure interest, if allowable at all, would be as follows: 

Interest on $312.00 from June 5, 1935, to 

March 23, 1936, $15.19 

Interest on 33,350.35 from June 5, 1935, to 

June 18, 1936, 2,106.63 

Interest on 8,811.23 from June 5, 1935, to 

April 17, 1937, 1,001.55 

Interest on 8,105.50 from April 17, 1937, to 

March 29, 1939, 960.50 


Total 


$4,083.87 
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Adding the balance due of $8,105.50 to the interest 
indicated above makes a total of $12,189.37. Part of 
the computation was made by plaintiff’s counsel (R. 
194) and then again by both counsel for the plaintiff 
and the Court at the bench. (R. 195.) 

Defendant objected to the amount of the judgment as 
computed by the trial court and plaintiff’s counsel. (R. 
193.) 


CONCLUSION. 

Counsel respectfully submits that the Trial Court 
erred in considering the case on the basis of an account 
stated when the pleadings did not allege one; and the 
Court should have submitted the entire case to the jury 
under appropriate instructions concerning the defense 
set forth in the plea. 

Respectfully submitted, 

Robert E. Lynch, 

Attorney for Appellants, 
Sho reham Building, 
Washington, D. C. 


September, 1939. 
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IN THE 


UNITED STATES COURT OF APPEALS 

for the District of Columbia. 

April Term, 1939. 


No. 7435. 


Interstate Engineering Company, Inc., a corporation, 
and New Amsterdam Casualty Company, 
a corporation, 


against 


Appellants, 


Tiie District of Columbia, to the use of Alco Products, 
Incorporated, a corporation, 

Appellee. 


BRIEF OF APPELLEE. 


( Undcrlincation, italics and leaded type supplied by authors, except zvhorc 

otherwise expressly noted.) 


Statement of Facts. 

In the following statement Alco Products, Inc., is called 
“plaintiff”; Interstate Engineering Co., Inc., “defend¬ 
ant”; and New Amsterdam Casualty Company, “defendant 
surety”. 

This is an action for the balance of the purchase price 
for steel pipe sold and delivered to the defendant pursuant 
to contract. 

The defendants' statement of facts is not complete. 
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The main controversy may he stated as follows: 

On June 15, 1934, plaintiff and defendant entered into 
the contract. The contract was contingent upon the award 
to defendant by the Commissioners of the District of Co¬ 
lumbia of a certain contract for the construction of a water 
main under the Anacostia River (R. 205-207). The award 
did not become final until the defendant posted the bond on 
which this action is brought on July 31, 1934 (R. 109). 

The contract between plaintiff and defendant was also 
subject to the approval of plaintiffs credit department 
(R. 205-208). Such approval was given on September 20, 
1934. upon the following terms (R. 199): 

“We [plaintiff] agree to accept payment for the 
pipe, as follows: 

(1) All pipe shipped to you by us under this con¬ 
tract shall be paid for promptly after you have re¬ 
ceived payment from the Commissioners of the Dis¬ 
trict of Columbia of 75% of the lump sum bid by 
you, such 75% payment becoming due you in accord¬ 
ance with the terms of your contract with the Com¬ 
missioners upon completion of the so-called ‘river 
crossing section/ 

(2) In any event, all pipe shipped to you by Alco 
Products Inc. shall be paid for in full no later than 
200 days from date of first shipment of the pipe 
from our Works/’ 

These terms were formally agreed to by the defendant 
on September 21, 1934 (R. 208). 

The contract between defendant and the District pro¬ 
vided that certain bitumastic lining should be applied to 
the pipe at the site (R. 200). To do this work defendant 
engaged the Wailes-Dove-Hermiston Corporation (R. 244- 
245). At the suggestion of Wailes-Dove-Hermiston the 
defendant sought and obtained from the District on Octo¬ 
ber 19, 1934, a modification of its contract so as to provide 
that the bitumastic lining should be applied at the plain¬ 
tiff's plant at Dunkirk. X. Y. (R. 244-240). 
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As defendant says, the contract between the parties 
provided that shipment should start “approximately thirty 
(30) days after receipt of order and approval [by the 
District authorities] of shop drawings for construction” 
(R. 207). 

The shop drawings were finally approved by the District 
November 2,1934 (R. 154). (This is exclusive of the spe¬ 
cial tee, R. 154.) 

Shipments from Dunkirk started on November 20, 1934 
(admitted by the pleadings, R. 4, 11). 

The pipe shipped was, as a result of the change of place 
of application, lined with bitumastic coating, whereas of 
course the original contract contemplated and indeed speci¬ 
fied the shipment of unlined pipe (R. 207). 

The pipe was accepted without demur or complaint of 
any kind. The record is wholly barren of any evidence 
of dissatisfaction with the pipe, or with its timely deliv¬ 
ery, or of protest of any kind whatsoever to the plaintiff 
until the filing of the plea in this case over two years later 
on December 21, 193G (R. 11). 

The shipment of pipe was completed during November 
and December. 1934, except for the $000 special tee shipped 
March 14, 1935 (R. 212). 

Over a period of eighteen months after the delivery of 
all of the pipe (except the separately ordered $000 sy>ecial 
lee), there ensued a correspondence between the plaintiff 
and defendant and defendant surety, which factually, 
morally and legally disposes completely of the defendants’ 
claim for damages due to alleged delay, mentioned for the 
first time in the plea of the defendant. 

On January 10.1935, plaintiff wrote defendant (R. 209): 

“We are attaching hereto our January 1st state¬ 
ment showing a balance of $41,873.58, covering No¬ 
vember and December shipments. 

Will you please advise at your earliest convenience 
when you expect to receive the 75% payment from 
the Commissioners of the District of Columbia on 
the river crossing section?” 
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On January 1(5, 1935, defendant replied to plaintiffs 
letter of January 10 as follows (R. 210) : 

“J. Oakley Hobby, Jr., Treas., 

Alco Products Incorporated, 

New York City 

Dear Sir: 

We are in receipt of your letter of January 10th, 
and wish to advise that the statement contained 
therein checks with our books, and is correct. 

The river crossing section just got under way the 
first part of this week, and with favorable weather, 
we should complete this work in sixty days, at which 
time we expect to receive the 75% payment on it. 

Yours very truly, 

Interstate Engineering Co., Inc. 

(s) A. T. Cauozza 
A. T. Carozza, 

Pres. ?? 

The references to the 75 per cent, payment are to the 
September 20, 1934, credit arrangement (R. 199), pro¬ 
viding that the pipe is to l>e paid for when the 75 per cent, 
lump payment for the principal contract is received by the 
defendant from the Commissioners of the District of 
Columbia, or in anv event within 200 days from the first 
shipment, such 200-day period expiring on June 5, 1935 
(R. 11). 

On May 31, 1935, the plaintiff again wrote to the de¬ 
fendant enclosing statement of account showing the total 
amount of $42,473.58 due (R. 211). Since the last state¬ 
ment of January 1, 1935, the total account had been in¬ 
creased by $000, the special tee item. This letter recites 
the fact that it is understood that by June 1, 1935, the 
75 per cent, lump payment from the District of Columbia 
will become available, and. further, that in any event the 
total bill is payable on June 5, 1935, constituting the ex¬ 
piration of the 200-day period provided for in the Septem¬ 
ber 20, 1931, credit arrangement (R. 199), that date lieing 
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200 clays from November 20, 1034, the date of the first 
shipment. This letter requests that the defendant let the 
plaintiff know what date the plaintiff may expect to receive 
the defendant’s check for the full amount of the account. 

On June 4, 1035, the defendant in reply to the May 31st 
letter wrote to the plaintiff as follows (E. 213): 

“Replying to your letter of May 31st, relative to 
matter of payment on pipe furnished by you for the 
Anacostia River Crossing, we wish to advise that, 
although all the pipe have been laid across the river, 
the land connection has not been made to complete 
the line, and the line not tested as yet. 

“Just as soon as the line has been tested and pay¬ 
ment made to us, ice will forward you payment in 
full for this material. 

“Thanking you for your co-operation in this mat¬ 
ter, we are * * V’ 

On June (I, 1935, the plaintiff replied to the defendant’s 
letter of June 4, 1935, pointing out that the payment of 
the account in full was due on June 5th, irrespective of 
whether or not the defendant had received payment from 
the District and asking that defendant arrange to send a 
check in full for the account without delay (R. 213-214). 

On September 25, 1935, the plaintiff wrote to the de¬ 
fendant surety that the amount of .$75,000, being the 75 per 
cent, lump payment payable by the District Commissioners 
to the defendant, would shortly be paid to the defendant, 
and expressed the appreciation of the plaintiff if the de¬ 
fendant surety would see that the bill of plaintiff would 
be paid when the $75,000 check is received by the defendant 
(E. 210). 

On September 27, 1935, the plaintiff wrote to the de¬ 
fendant. stating that plaintiff understood that a payment 
of $75,000 was to be made on account of the Anacostia 
River Crossing Project and that since payment was due on 
June 5. 1935, the defendant should include interest when 
remitting for the full amount of the account (E. 217). 
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On September 28, 1935. the plaintiff 'wrote to the de¬ 
fendant surety, reciting knowledge of the fact that the 
defendant had received on the dav before a check for 
§75,000, and expressing appreciation of the co-operation 
of the defendant surety (R. 218). This expression of ap¬ 
preciation was obviously based on the naturally assumed 
expectation that the plaintiff's bill in full would forthwith 
be paid now that funds were available. 

On October 9, 1935, the plaintiff again wrote to both the 
defendant and the defendant surety, calling on them to 
immediately pay their account, for by this time several 
days had elapsed since the 75 per cent, lump payment had 
been received by the defendant from the District Commis¬ 
sioners (R. 218-220). 

The plaintiff apparently out of desperation having wired 
to the defendant surety on October 9, 1935, the defendant 
surety on that date wrote to the effect that they had been 
informed that Mr. Schiavi of the defendant intended to 
pay the bill as soon as plaintiff and defendant agreed upon 
a disposition of two disputed items amounting to approxi¬ 
mately §501) (this 8000 is the so-called special tee item) 
(R. 220-221). This was the first intimation that defend¬ 
ant questioned plaintiff*s bill in any respect. There was 
still no intimation of any claim for damages due to delay, 
or that delay had been suffered. 

By October 21, 1935, the defendant surety, recogniz¬ 
ing the precariousness of its position in that the plain¬ 
tiff's bill had not been paid by the defendant from the 75 
per cent, lump payment, amounting to approximately 
§71,000, arranged with the District of Columbia that the 
balance payable under the contract would be paid under 
the irrevocable control of the defendant surety (R. 224- 
220 ). 

Since the balance payable to the defendant by the Dis¬ 
trict under the contract between them was not now suffi¬ 
cient to pay the plaintiff's account in full and leave some 
balance for the defendant, we find from the correspondence 
that the defendant was not active in taking the final steps 
necessarv to bring the balance due bv the District into a 
position where the final voucher could be paid (R. 226-233). 


The defendant surety in a letter to the plaintiff, dated 
October 21, 1935 (R. 224), stated: 

“Mr. Schiavi agreed to send me a check payable 
to the Alco Products, Incorporated, at the time the 
estimate voucher is signed and the exact amount 
thereof is ascertained, to cover the difference be¬ 
tween the amount of the final estimate check and 
the correct amount due your Company.” 

Finally, in June, 193G, over eighteen months after de¬ 
livery of the pipe, the final payment payable by the Dis¬ 
trict Commissioners to the defendant under the principal 
contract became available and this check pursuant to the 
arrangement made by the defendant surety was endorsed 
by the defendant to the order of the plaintiff and trans¬ 
mitted with a letter from the defendant, reading as fol¬ 
lows : 

“We are exceedingly pleased to herewith attach 
Government check #474,507, in the amount of 
$33,350.35, endorsed to your order to apply on owr 
account. 

“We are vigorously pressing our claim against 
the District and we anticipate an early conclusion 
thereof. The balance of the account will be paid at 
said time. 

“In closing, permit us to say that we are very 
appreciative of the patience which vou have dis¬ 
played” (R. 230-237). 

At no time during this correspondence, lasting eighteen 
months, did either defendant intimate the existence of any 
breach of warranty or of any counterclaim or of any dam¬ 
ages suffered bv defendant. 

___ 

Other facts will be stated in the ensuing argument where 
relevant. 


Subsidiary Controversies. 

By the pleadings (R. 14) the defendants challenged the 
allowance of interest on the debt from the due date until 
date of payment. By the assignment of errors (R. 200) 
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ami statement of points (Brief, p. 5) defendants aban¬ 
doned the challenge to the allowance of interest in prin¬ 
ciple and confined the dispute to method of computation. 
This issue is dealt with under Point TV of this brief. 

By the pleadings (R. 11) and at the trial defendants 
also challenged an item of $G00 for a special tee. Plain¬ 
tiff's Exhibits 3G to 41 (R. 239-244) show that plaintiff 

continuously asserted that this tee was not covered bv the 

% •> 

basic contract, and that after a mild controversy defend¬ 
ant signed an extra and special order for this tee. As this 
controversy is nowhere mentioned in defendants’ assign¬ 
ment of errors, statement of points or brief we assume 
this question has been abandoned. 


Summary of Argument. 

POINT I—Defendant’s unprotesting acceptance of the pipe 
and express assent to plaintiff’s hills and two-year 
silence conclusively waived its claim for delay in ship¬ 
ment, if any there was. 

POINT II—Even if defendant had not waived the claim, the 
directed verdict was proper, as defendant wholly failed 
to make out a prima facie case on its claim for damages. 
Neither delay nor loss were shown. 

POINT III—The exhibits offered by the plaintiff were ad¬ 
missible. The Court did not consider and decide the 
case on the theory that plaintiff had brought suit on an 
account stated, but whether it did or not its action in 
directing a verdict was proper. 

POINT IV—Plaintiff is entitled to interest, and the method 
of computation used in calculation was correct. 

CONCLUSION—The judgment should be affirmed, with 
costs to the plaintiff-appellee. 
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POINT I. 

Defendant’s unprotesting acceptance of the pipe and 
express assent to plaintiff’s bills and two-year silence 
conclusively waived its claim for delay in shipment, 
if any there was. 

The doctrine upon which the Court directed a verdict in 
plaintiff's favor may he stated as above. 

As well said in Wildman Mfg. Co. v. Davenport Hosiery 
Mills, 147 Tenn. 551, 557; 249 S. W. 984, 980, the purpose 
of the rule is ‘‘to prevent the buyer from interposing be¬ 
lated claims for damages (too often a mere afterthought) 
as an offset to a suit begun by the seller for the purchase 
price.” 

Strangely enough, defendants’ counsel has never chal¬ 
lenged this rule or attempted to deny its applicability to 
this case. Plaintiff’s counsel stressed the doctrine in his 
argument for a directed verdict (It. 109-170) and said 
inter alia: ‘*1 do not understand the doctrine to be ques¬ 
tioned” (It. 170). Defendants’ counsel in his argument 
in opposition to a directed verdict (It. 170-187) made no 
attempt to deny or escape this rule of law, nor does he 
do so in his brief in this Court. 

Sections 411 and 412 of the Restatement of the Law of 
Contracts are as follows: 

§411. “The duty of a party to a contract to make 
compensation where he has committed a breach in¬ 
sufficient to discharge the other party, is itself dis¬ 
charged if the injured party, knowing or having 
reason to know the facts, manifests assent to dis¬ 
charge the duty on accepting subsequently from the 
wrongdoer some performance under the contract.” 

§412. “Under a contract for the sale of goods, the 
failure of the buyer, after acceptance of goods ten¬ 
dered as performance of the contract, to give notice 
to the seller of the latter's breach of any promise 
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or warranty, within a reasonable time after the 
buyer knows or has reason to know of such breach, 
discharges the seller’s duty to make compensation.” 

The comment on Section 412 observes: 

“Under the rule stated in the Section, no mani¬ 
festation of assent by the injured party is necessary 
to discharge the duty to make compensation, and 
to that extent the rule goes farther than the general 
rules stated in Secs. 410, 411.” 

In other words, in the law of contracts generally a breach 
is waived by express assent to the other party's perform¬ 
ance: in the law of sales the breach is waived by failure 
of the buyer to give notice within a reasonable time. 

In this case defendant not only made no protest or 
objection at the time of receiving the goods or at any time 
prior to the filing of the plea two years later, but it ex¬ 
pressly acknowledged the correctness of plaintiffs bills 
and promised to pay them (It. 210, 213). 

As to some of defendant’s promises to pay. it is true, 
as emphasized in their brief (p. 12), that the date of pay¬ 
ment fixed was the time of payment by the District to 
defendant. Rut defendant's assent by its letter of January 
1G, 1935, quoted in full supra, page 4, and set forth in 
the record at R. 210, was wholly unlimited. The promises 
of the defendant to pay from funds to be received from 
the District of Columbia were in the first instance refer¬ 
able to the credit arrangement that the payment was to 
l>e made out of the 75% lump payment, and in the second 
instance, after the failure of the defendant to pay out of 
the 75% lump payment, which constituted an independent 
wrong in itself, were referable to the final payment merely 
because apparently the defendant had no other funds 
from which to pay. This is further supported by the fact 
that the defendant promised prior to the final payment 
and after the 75% payment to make up the difference with 
its own check (R. 224, 237). Of. analysis of correspond¬ 
ence, supra, pp. 3-7. 
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Moreover, the letters promising to pay when the District 
paid in no instance suggested that plaintiff had been in 
any respect at fault or argued, as defendants do now, 
that there was some relation between any alleged delay 
in shipment and the postponement of the payment. 

The rule expressed in Section 412 is more favorable to 
the buver than the common law in many states that the 
buyer, by acceptance of the goods, altogether forfeited his 
claim for damages caused by delay in delivery. 

“The jury have found, that the defendants had 
received before payment of the note was demanded, 
a spinner, answering the description therein set 
forth. It was not delivered at the place, or within 
the time, stipulated; but being accepted subse¬ 
quently, the jury were properly instructed, that the 
defendants thereby waived their right to have ex¬ 
acted strict performance.” Baldwin v. Farnsworth 
d al ., 10 Me. 414, 41G. 

“The other question, as to the delay of the plain¬ 
tiff to pack and deliver the trees when he had agreed 
to, is very much of the same character'. The defend- 
ants were, no doubt, considerably vexed and disap¬ 
pointed in this particular. But they waited until 
the trees were packed ready for delivery, and then 
accepted them without requiring the plaintiff to 
become responsible for any losses which they might 
sustain in consequence of the delay. They might 
have refused to take the trees, but, with full knowl¬ 
edge of all the facts, saw fit to accept them in ful¬ 
fillment of the contract, and cannot now complain 
that they have sustained damages.” linker v. Hen¬ 
derson , 24 Wis. 509, 511, 512. 

“As the contract provided that the delivery of the 
logs should be commenced within 10 days and com¬ 
pleted within GO days after the making of the con¬ 
tract, and as it appears by the plaintiff's bill of 
particulars and by the evidence that neither of 
these conditions was complied with, the defendant 
insists that he is entitled to recoup in damages for 
the failure of the plaintiff to deliver within those 
times. The defendant might have refused to receive 
the logs after the times fixed by the contract, but, 
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as he (lid not do so, but accepted them, he waived 
and cannot now claim any damages on account of 
the failure of the plaintiff to deliver within the 
contract time.” Fraser v. Ross, 1 Pennew. (Del.) 
348, 358: 41 A. 204, 207, 208. 

In other states the rule barred the buyer’s claim for 
recompense only if he failed to give notice to the seller 
of the alleged breach within a reasonable time. This rule, 
more lenient to the buyer, was adopted by the Restatement 
(following Sec. 41) of the Uniform Sales Act). 

Great emphasis is placed in many of the decisions which 
reach this conclusion upon the failure of the buyer to pro¬ 
test or state an objection at the time of the receipt of the 
goods, and, in those cases in which such a factor is present, 
upon recognition by the buyer of a debt for the purchase 
price as by a promise to pay, the giving of a note or by 
actual payments. 

The rule is applied with special strictness where the 
breach relates to time of shipment. In those cases the 
buyer necessarily knows of the breach at time of accept¬ 
ance. 

In Reid v. Field, 83 Va. 26; 1 S. E. 395, it appeared 
that the seller made late delivery, but that the buyer ac- 
ccpted the goods without complaint and gave a note in 
payment therefor. Suit being brought upon the note the 
buyer counterclaimed for damages suffered by reason of 
the late delivery. The Court ruled as a matter of law 
that the counterclaim was insufficient, saying in part (83 
Va. at p. 33; 1 S. E. at p. 400) : 

“In the case here, the defendant in error, by his 
own showing, after the alleged breach of the original 
agreement by the plaintilf in error, by accepting a 
substituted performance, and by his own subsequent 
promise,—the note sued on,—waived the protection 
given by the law, relinquished his right to rely upon 
the rule provided for his protection, and conse¬ 
quently stands precluded from his otherwise valid 
defense thereunder.” 
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Minneapolis Threshing-Mach. Co. v. Hutchins, G5 Minn. 
89; 67 N. W. 807, is another case reaching the same result. 
The Court said (65 Minn, at pp. 89, 90; 67 N. W. at p. 
807): 

“ * * * When plaintiff brought this action to 
recover possession of the property on the chattel 
mortgage, defendant sought to prove damages, equal 
to the amount due on the mortgage, alleged to have 
been caused by plaintiff's failure to deliver the ma¬ 
chine at the time agreed on. 

“It is wholly unnecessary to consider the various 
questions discussed by counsel, as there is another 
principle of law that is entirely decisive of the case. 
A vendee’s acceptance of the property in fulfillment 
of an executory contract of sale is a waiver of the 
objection that it was not delivered at the time 
agreed, unless his acceptance was qualified by a res¬ 
ervation of the right to claim damages caused by the 
delay, of which no evidence was offered by the de¬ 
fendant in this case.” 

In White v. T. W. Little Co., 118 Wash. 582: 204 P. 1S6, 
the Court said (118 Wash, at p. 590; 204 P. at p. 189) : 

“As to the failure to deliver the trucks on time, 
a vendee’s acceptance of the property in fulfillment 
of an executory contract of sale is a waiver of objec¬ 
tion that it was not delivered at the time agreed, 
unless his acceptance was qualified by a reservation 
of the right to claim damages caused by the delay.” 

In Roby v. Reynolds, 65 Hun, 486 (N. Y.), the Court 
said (at p. 4SS) : 

“ * * * We think this evidence shows a waiver 
of any claim for delay. If any such claim existed, 
the grounds of it were fully known to the defendant 
at the time, and, so far as appears, were entirely 
unknown to the plaintiff. It was the duty of the 
defendant, then, to make it known to the plaintiff 
if he intended to rely upon it. It is not to be 
supposed that the plaintiff would have parted with 
the property if he had had reason to suppose that 
the defendant was to make a claim thereafter for 
nearly the entire price of the goods for previous 
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delay in their delivery. We think the acceptance 
of the goods at the time shown by the evidence, with¬ 
out complaint or suggestion of any violation of the 
contract in respect to the time of delivery, was a 
waiver of such ground of complaint if any then 
existed: and the subsequent offer of payment in the 
regular course of business, without mention of any 
such drawback, was an apparent admission either 
that no such ground of complaint existed, or that 

it had been conclusivelv waived.” 

•/ 

In Lingo v. Phoenix Hermetic Co., 31 Ga. App. 547; 
121 S. E. 253, the Court said (31 Ga. App. at p. 548; 121 
S. E. at p. 253) : 


“ * * * Nor could the purchaser successfully 
defend the suit by showing that the goods were not 
delivered within the time contracted for, since he 
(the purchaser) accepted the delayed shipments 
without any protest, and made payments thereon. 
See, in this connection, Standard Coal Co. v. Eclipse 
Coal Co., 24 Ga. App. 717, 102 S. E. 137. The 
purchaser, by his conduct, must be held to have 
waived his right to insist upon the delivery of the 
goods within the time specified by the contract.” 


In Franklin Sut/ar Refining Co. v. Merchants’ Grocery 
Co., 133 S. C. 274; 130 S. E. 880, the Court said (133 S. C. 
at p. 280; 130 S. E. at p. S88) : 


“The sixth exception alleges error in directing a 
verdict for the full amount claimed and interest, in 
that the evidence shows that if there was a con¬ 
tract, the plaintiff failed to comply with it, by not 
delivering the sugar, thereby releasing the defend¬ 
ant from the obligation of receiving it. This excep¬ 
tion would have been well taken, had not the defend¬ 
ant waived its rights and accepted the sugar and 
used a part of it without consulting the plaintiff, 
and this exception is overruled.” 

In Meredith v. •/. .1. Fay tC Egan Co., 36 Ga. App. 506; 
137 S. E. 400, the Court said (36 Ga. App. at p. 506; 137 
S. E. at p. 412) : 

“4. Where the delivery of the property sold was 
made by the seller beyond the time contracted for, 
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an acceptance of the property by the purchaser with¬ 
out protest upon the ground of delay, and the exe¬ 
cution by the purchaser of the purchase-money notes 
upon delivery of the property, and a payment by 
the purchaser of one of the purchase-money notes 
after delivery of the property, amount to a waiver 
by the purchaser of any right to damages against the 
seller for delay in delivery.” 

In Matchless Electric Co., Inc. v. Morley Bros., 252 
Mich. 144; 233 N. W. 202, the buyer purported to reject 
goods on February 4 which he had accepted without pro¬ 
test on December 20. The Court required payment in 
full and said in part (252 Mich, at p. 147; 233 N. W. at 
p. 203) : 

“ * * * No reason was shown for delay, and the 
notice of rejection on February 4th and 7th con¬ 
tained nothing which defendant had not discovered 
before December 20th. The time elapsing was 
clearly unreasonable, and resulted in an acceptance 
of the goods as a matter of law.” 

The foregoing cases, like this, all relate to delay. In 
general the courts have taken the same attitude as to al¬ 
leged breaches of warranty of quality. DeUncare Eng. 
Co. v. Puscy <1 Jones Co., 1 Harr. (Del.) 103, 112 A. 371; 
Titlcy v. Enterprise Stone Co., 127 Ill. 457, 20 N. E. 71;* 
Kardis v. Barrere, 17 La. App. 433, 136 So. 135; Parker 
v. Fenwick, 138 X. C. 200, 50 S. E. 027 ;f Schulze Baking 
Co. v. Good son, 119 So. 353 (Miss.). 


* In which the Court said (127 Ill., at p. 403; 20 X. E., at pp. 72-73) : 

“If the quality delivered did not correspond with the stipula¬ 
tion of the contract, the objection should have l>ccn made known 
at the time, and this not having been done, the objection is deemed 
to be waived.” 

t In which the Court said (138 N. C., at pp. 217-218; 50 S. E., at p. C30) : 

"Without undertaking to discuss or distinguish the large number 
of cases cited in the text books, we are of opinion that upon 
the facts in this case, the defendant having in a most unequivocal 
manner and after inspection and discovery of such defects as are 
now complained of, accepted the machinery and used it for his own 
purposes for two years without any suggestion of a defect other 
than that discovered upon its receipt, he is deemed to have waived 
any claim for damages by reason of such defects. Any other 
rule than that which we find to be adopted by the courts would 
render all business transactions involving sales of personal property, 
unsafe and subject vendors to most grievous burdens.” 
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1 The Failure to Give Notice of the Alleged Breach for Two 
Years Was Unreasonable as a Matter of Law. 

Lest defendant suggest that the court below should have 

i submitted to the jury the question whether giving notice 

in the plea in December, 1930, was in reasonable time 

within the meaning of Section 412 of the Restatement, we 

i cite some of the decisions on the subject. Only the first 

two deal with seller's delay in performance, but there is 

no intrinsic reason why a buyer should be given longer 

time to notify the seller of such a breach than of a breach 

of warranty as to quality. If anything, a considerably 

shorter time should be permitted when the breach is in the 

nature of delay, for in such instances the buyer is iinme- 

diatelv aware of the breach. It mav take a considerable 
* * 

time to locate a defect in quality. In this case the $25 
i a day penalty clause in its contract with the District would 
have made the defendant acutely and immediately aware 
of delay (if there had been any). 

In all the cases cited the lapse of time in giving notice 
was held unreasonable as a matter of law. In some in¬ 
stances jury’s verdicts to the contrary were set aside. 

Matson v. Valentine Souvenir Co., 180 App. Div. S23 
(N. Y.) (six months) (‘‘The unreasonable delay of the 
plaintiff, wholly unexplained, in failing to give any notice 
of the alleged breach of the contract as to time of delivery, 
and in allowing continued shipments to be made without 
objection or complaint of any kind on his part, barred any 
action to recover damages for deferred delivery” [at p. 
826]). 

American Mfg. Co. v. V. S. Shipping Board Emergency 
Fleet Corp., 7 F. (2d) 565 (C. C. A. 2d) (“Delay in deliv¬ 
ery, of course, is a breach, and the plaintiff was obliged to 
give notice within a reasonable time after October 20, 1920. 
It did nothing till February 19, 1921, and four months 
is more than a reasonable time, as the District Court cor¬ 
rectly hold” [at p. 506]). 
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United States v. Dewart Milk Prod. Co., 300 Fed. 448 
(ten montils’ delay before complaining of a defect discov¬ 
erable by inspection is unreasonable) ; Buggies v. Buffalo 
Foundry etc. Co., 27 F. (2d) 234 (C. C. A. Oth) (one 
year’s delay in giving notice in a contract for sale of a 
brine evaporator is unreasonable); Stewart v. Menzel, 1S1 
Minn. 347; 232 X. W. 522 (delay of six months in giving 
notice of defects in fur coat unreasonable); laundry Serv¬ 
ice Co. v. Fidelity Laund. Mach. Co., 1S7 Minn. ISO; 245 
X. W. 30 (delay of five months in discovery and claiming 
defects in laundry machine held unreasonable); Ficklen 
Tobacco Co. v. Friedberg, 196 App. Div. 409; 1S7 X. Y. S. 
561 (a year is an unreasonable time); Pierce Foundation 
Cory. Co. v. Eagle Supply Co., 180 X. Y. S. 88 (App. 
Term) (four months held unreasonable); Kull v. General 
Motors Truck Co., 311 Pa. 580:166 A. 562 (notice of breach 
of warranty as to age of trucks given two years after sale 
held barred by laches); Chess Co. v. LaCrosse Box Co., 
173 Wis. 382; 181 X. W. 313 (several months unreason¬ 
able) : Marsh Wood Prod. Co. v. Babcock etc. Co., 207 
Wis. 209; 240 X. W. 392 (twenty months’ delay in giving 
notice of defects in boiler tubes precluded recovery). 

POINT II. 

Even if defendant had not waived the claim, the 
directed verdict was proper, as defendant wholly 
failed to make out a prima facie case on its claim for 
damages. Neither delay nor loss were shown. 

Acceptance of the goods being admitted, and plaintiff- 
seller having shown both defendant-buyer’s acquiescence 
in plaintiffs performance and its express assent thereto, 
the burden shifted to defendant-buyer (a) to negative the 
proof of acquiescence and assent, and then (b) affirma¬ 
tively to show (1) that there was a breach of contract 
and (2) that it suffered damages thereby. 
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As defendant failed to negative the assent then it was, 
because of its waiver, debarred from counterclaiming for 
breach of contract and damages. 

This was the view taken by the Court in its direction of 
the verdict. 

But even if defendant had negatived the acquiescence 
and assent, which it clearly did not, plaintiff was never¬ 
theless entitled to a directed verdict, for defendant failed 
to show either a breach of contract or damages. 

The Alleged Delay. 

The plea raised a narrow issue: 

“That the plaintiff herein delayed shipment of the 
piping and materials ordered by this defendant 
eighty (80) additional days after the thirty (30) 
day period from the receipt of the order and ap¬ 
proval of shop drawings. That due to this delay” 
defendant suffered damage, etc. (R. 12). 

The geometry drawing, a basic drawing, was not finally 
approved until October 19 (R. 155). Not all the drawings 
were approved until November 2 (R. 154). Defendant 
concedes that the first shipment of pipe was made on 
November 20 (Brief, p. 23; pleadings, R. 11). 

The contract actually provides for an interim of “ap¬ 
proximately 30 days” (R. 207). 

Noveml>er 20 is thirty-two days after October 19, and 
only eighteen after November 2. 

The Modification of the Contract so as to Provide for the 
Application of the Lining at PlaintifTs Plant Neces¬ 
sarily Altered the Requirements as to Time 
of Shipment. 

The modification of the contract between defendant and 
the District so as to provide that the bitumastic lining or 
coating should be applied at plaintiff's plant and not at a 
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storage yard in the District* (R. 200, 244-246) necessarily 
modified by implication the contract between plaintiff and 
defendant. The contract expressly noted that the lining 
was of cement and was to be applied in the field, and that 

"'The contract between the District and the defendant provided (R. 
200 ) : 

“103. Coating Steel Pipe and Fittings.—When the pipe arrives 
at Washington, D. C., unless it has received a spun cement-mortar 
lining at the steel mill, it will receive a spun lining of a bituminous 
enamel or a spun cement-mortar lining followed by a cement mortar 
or concrete coating in a storage yard within 5 miles of the District 
of Columbia.” 

By its letter dated September 25, 1934, defendant requested leave that 
the lining be applied at plaintiff’s plant. This letter stated, in part (R. 
244): 

“The Wailcs-Dove-Hcrmiston Corporation, who will apply the 
bituminous coatings on the above pipe, have requested that they be 
permitted to apply the coatings at the Plant of the Alco Products 
Company at Dunkirk, New York, where the pipe will be manufac¬ 
tured instead of at a storage yard in the vicinity of Washington. 

The Wailes-Dove-Hcrmiston Corporation feci that the coatings 
could be applied under more satisfactory conditions at the Pipe manu¬ 
facturer’s plant than in an open storage yard, and a much better 
job of coating would therefore result. 

**>ti****xt** 

Your early decision is respectfully requested as the pipe manu¬ 
facturer expects to have the steel pipe ready for delivery shortly. 

Very truly yours, 

INTERSTATE ENGINEERING CO. Inc., 

By* sd : A. T. Carozza 

President.” 

The modification was granted by the District by the letter of Lt.-Col. 
Sultan, dated Octol>er 19, 1934, as follows (R. 240) : 

"Interstate Engineering Company, 

Hearst Tower Building, 

Baltimore, Md. 

Gentlemen: 

Your proposal of September 25, 1934, relative to coating steel 
pipe. Contract No. 11,944, at place of manufacture is accepted sub¬ 
ject to the following conditions: 

That your company will be responsible for any lining that may 
be knocked off or abraded in transit and that should the lining be 
damaged or abraded in transit it shall be repaired to the complete 
satisfaction of the District of Columbia before pipes are laid in 
trench, and that all touching up of welds, fittings and damaged 
areas on the inside coating shall also Ik* done while the pipe is acces¬ 
sible alcove ditch and not after it is installed in the line. 

Deduction order in the amount of $200.00 is inclosed for execu¬ 
tion by you and return to this office. 

Very truly yours, 

DAN I. SULTAN 

Lt. Col. Corps of Engineers, U. S. Army, 
Engineer Commissioner, D. C. 

(one enclosure) 

DWH" 
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plaintiffs price included only the priming coat for the 
lining (R. 207).* 

It cannot be too strongly emphasized that Wailes-Dove- 
Ilemiiston Corporation, which applied this lining, or coat¬ 
ing. was a subcontractor of defendant, not of plaintiff. 

As the defendant’s subcontractor was to perf orm its 
operation at plain t iffs plan t, obviously the plaintiff was 
not expected to ship the pipe until the lining had been 
applied. 

\’rider such circumstances plaintiff could not be at fault 
unless it failed to deliver pipe to Wailes-Dove-IIermiston 
to have the lining applied as rapidly as Wailes-Pove- 
Ilermiston could take the pipe, or unless after the lining 
had been applied and the pipe released by Wailes-Pove- 
Henniston plaintiff failed to ship to the District with 
reasonable promptness. 

1 There is not a shred of evidence in the record to suggest 
that plaintiff was at fault in either of these respects. 

Defendants assert (Brief, p. 10) : 

“The testimony of the witnesses Turner (R. 50) 
and Dowe (R. 07, 141) prove there was no delay 
caused with the possible exception of three days.” 

The statement is unwarranted and is in no respect sup¬ 
ported by the references to the record. 

On the contrary, the record shows that permission to 
apply the lining was not even granted until October 10 
(R. 2-1G). Defendant made no effort to show when Wailes- 
Dove-Hermiston moved its equipment to plaintiffs plant 
at Dunkirk, X. Y., or when the equipment *vas ready to 
line pipe, or that at any time the equipment was idle be¬ 
cause plaintiff did not have pipe ready to be lined. 

* “We wish to call your attention to the fact that it will be necessary 
for you to coat the pipe in the field with the outside wrapper of cement 
and the inside spun iining. Our price, as mentioned above, includes only 
the priming coat” (R. 207). 
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No Damages Were Shown. 

There is no substantial evidence in the record that de¬ 
fendant suffered any damages whatsoever. 

Defendant had no theory in the court below and offers 
no theory here as to when the period of “approximately 
20 days’’ began to run, nor any theory as to when the pipe 
should have been shipped, assuming prompt delivery to 
Wailes-Dove-Hermiston and prompt shipment thereafter. 

Defendant presented some shadowy evidence as to cer¬ 
tain expenses as to which there seemed to be some intima¬ 
tion that failure to ship “in time” was responsible. These 
expenses aggregated, according to counsel’s calculations, 
only $3,081 (R. 16S). Consequently a verdict should have 
been directed as to the difference between this sum and 
the unpaid balance of the purchase price in any event, and 
if the Court for any reason should reverse the judgment, 
it should leave that difference in effect. This procedure is 
permitted by law. Gasoline Products Co. v. Champlin 
Refining Co., 283 U. S. 494. 


POINT III. 

The exhibits offered by the plaintiff were admissible. 
The Court did not consider and decide the case on the 
theory that plaintiff had brought suit on an account 
stated, but whether it did or not its action in directing 
a verdict was proper. 

The exhibits to which the defendants object (as to which 
objection no grounds appear in the record [It. 32-33]) 
consist mostly of the correspondence between the parties 
subsequent to the shipment and acceptance of the goods 
(PI. P:xs. 3-35; R. 209-238). 

Plaintiff’s letters are requests for payment. There are 
thirteen such in the course of the eighteen months covered 
by the correspondence. The defendants’ replies always 
admit that the money is owing, usually promise payment, 
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! and in no instance claim the existence of any breach of 
contract or counterclaim. 

The plaintiffs letters were offered only to give meaning 
i to defendants’ replies. The replies were admissible as 
admissions against interest on defendants’ part. Admissi¬ 
bility in no respect depended on the theory of account 
1 stated and there is nothing in the record to indicate they 
were admitted on that theory. 

In Curtis v. Harris Davis ct Co., 272 Fed. 2G5 (C. C. A. 
5th), an action for goods sold and delivered against a 
guarantor, the Court said (at p. 2GG) : 

“Over the defendant's objection the court admit- 
i ted in evidence a correspondence, consisting of let¬ 

ters written by the defendant to the plaintiff and 
by the plaintiff to the defendant, with reference to 
sales of goods by the plaintiff to Corbin [the buyer]. 
Part of that correspondence tended to prove that the 
defendant, when informed of the plaintiff's claim 
and of the amount of it, acquiesced therein. That 
correspondence showed express and implied admis¬ 
sions by the defendant, which were provable against 
him in this suit.” 

Plaintiff's Exhibits 3G to 41, inclusive (R. 239-244), re¬ 
late to a controversy over a special tee costing £G00. De¬ 
fendants at the trial made some contention that this tee 
was covered by the original contract. These exhibits es¬ 
tablish conclusively that the £G00 tee was made the subject 
of an extra and special order. 

The Court did not decide the case on the theory that the 
action was brought on an account stated, but in any event 
1 its action in directing a verdict was proper. 

This action was brought under the Heard Act (Title 20, 
i Sec. 47, I). C. Code) for goods sold and delivered pursuant 
to contract. 

i The defendant not only accepted and acquiesced in plain¬ 
tiff's performance but also expressly assented thereto. 
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Upon these grounds the court below directed a verdict 
in plaintiff’s favor (R. 197-198). 

The Court said in part: 

“The suit is brought to recover a balance claimed 
to be due to the plaintiff from the defendant under 
a contract * * * The defendant accepted the bills 
which the plaintiff rendered for the materials 
shipped, and agreed to pay those bills in full, mak¬ 
ing no claim or objection to them; so that this 
defendant must be treated as having assented to 
the bills rendered, or the bills rendered have become 
as we say, an account stated, not subject to objection 
later.” 

It is clear from this quotation that the Court did not 
treat the suit as upon an account stated. He simply ap¬ 
plied the concept upon which plaintiff has continuously 
relied, that having expressly assented to plaintiff’s perform¬ 
ance and to its bills based thereon for a year and a half, 
defendant had waived any right of objection. This prin¬ 
ciple is closely analogous to the doctrine of account stated. 

“ * * * In modern times, an account stated arises 
from the mere rendering of an account of money 
transactions, with either a failure to object within 
a reasonable time, or an express approval by the 
other partv.” City of St. Petersburg v. Meyers, 55 
F. (2d) 810, 812-813 (C. C. A. 5th).' 

But that does not mean that in every action for goods 
sold and delivered the plaintiff seller who shows acquies- 
cense in his bills on the part of the defendant buyer is 
limited to the theory of account stated and cannot sue 
on the original and basic contract. 

“ * * * normally an account stated is no more 
than any other accord * * * It is true that the 
accord itself may be a satisfaction; the parties may 
mean to make the new liability a payment for the 
old; but this is not the ordinary understandiny 
* * I'ntermycr V. Bowers, 79 F. (2d) 9. 11 

(0. C. A. 2d). 
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Defendants’ contention seems to be that by the use of 
the expression “account stated” the Court put some curse 
upon its decision. 

Nothing could be further from the law. The burden 
was on defendants to prove a prima facie case of damages 
for a breach of contract that had not been waived. De¬ 
fendants having failed to do so, plaintiff was entitled to a 
directed verdict. No special phrase was required to be 
used in the direction of that verdict. Even if the court 
below had put its direction on the wrong ground, which we 
deny, its direction should not be reversed if warranted on 
any ground by the evidence then before it. 

As this Court, quoting Corpus Juris, said in Lewis-Hall 
Works v. Blair, 57 App. D. C. 564, 366-307; 23 F. (2d) 
972, 974: 

“ * * * Where a judgment or order is correct, 
it will not be reversed on appeal because the trial 
court based its decision on insufficient or erroneous 
reasons or grounds * * 


POINT IV. 

Plaintiff is entitled to interest, and the method of 
computation used in calculation was correct. 

Defendant agreed to pay for the pipe “in full no later 
than 200 days from date of first shipment of the pipe from 
our Works” (R. 199). 

Under such circumstances there can be no doubt that 
interest began to run from the due date. 

In American Iron Co. v. Seaboard Air Line Railwai/, 
233 I". S. 261, the Court said (at p. 265): 

“The acceptance of the supplies, sold on those 
terms, was equivalent to a promise to pay the money 
on that day. * * * As payment was not then 


made, the Railway Company was in default and 
interest began to accrue as an incident of the debt, 
recoverable as such and not merely as damages to 
be allowed in the discretion of court or jury.” 

Plaintiff submits that its method of computing interest 
is correct. This was the method which was laid down 
by the United States Supreme Court in the case of Story 
v. Lirinyston, 13 Pet. 359, where the Court said (at p. 
371) : 

“The correct rule, in general, is, that the creditor 
shall calculate interest, whenever a payment is 
made. To this interest, the payment is first to be 
applied; and if it exceed the interest due, the bal¬ 
ance is to be applied to diminish the principal. If 
the payment fall short of the interest, the balance 
of interest is not to be added to the principal so 
as to produce interest. This i*ule is equally appli¬ 
cable, whether the debt be one which expressly 
draws interest, or on which interest is given in 
the name of damages.” 

The interest was computed between the time the Court 
announced its decision and the return of the jury to the 
court room to render its verdict. Working under this 
pressure, it is possible that an error of $13 was made. 

The plaintiff submits that the following is a proper com¬ 
putation of the amount due: 

Principal amount due on June 5, 1935. $42,473.00 

Interest on $42,473 from 

6/5/35 to 3/23/36.$2,038.6S 


Payment on 3/23/36_ $ 312.00 

Interest on $42,473 from 
3/23/36 to 6/18/36_ 601.68 


Total interest to 6/18/36. $2,640.36 
Payment on 6/18/36. 33,350.35 


Total payments to 6/1S/36. $33,662.35 

Interest ‘to 6/1S/36. 2,640.36 


I 


Balance to be accredited to principal- 31,021.99 

Balance of principal due on 6/18/36.$11,451.01 
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The judgment granted was in the amount of $11,404 
with interest from June 18, 1930, less $705.23 paid on 
April 17, 1937 (K. 29). The above computation shows 
that the judgment is excessive in the amount of $13 due 
to the inaccuracies of the computation of interest at the 
time of the trial. The plaintiff is willing to have this 
Court direct a remittitur as to this excess. U. S. Potash 
Co. v. McNutt, 70 P. (2d) 120 (C. C. A. 10th). 

Defendant saws in his brief that bv adding the amount 
of the verdict ($11,464) to the interest calculated by de¬ 
fendant ($1,920.22) and subtracting the credit ($705.23) 
there will result a bahinee of $12,078.99 (Brief, p. 23). 

Plaintiff submits that the credit must l>e applied in ac¬ 
cordance with the doctrine of the Story case, supra, and 
that the balance will be $12,042.48, computed as follows: 


Principal amount due on 6/1S/30.$11,451.01 

Payment on 4/17/37. $705.23 

Interest on $11,451 from 0/18/30 to 
4/17/37... 572.50 


Excess of payment to be applied on principal.. 132.73 


Balance of principal due 4/17/37.$11,318.28 

Interest on $11,318 from 4/17/37 to 3/29/39.. 1,324.20 

Total.$12,042.48 
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CONCLUSION. 

The judgment should be affirmed,* with costs to 
the plaintiff-appellee. 

October 20, 1939. 

Respectfully submitted, 

C. DICIvERMAN WILLIAMS, 

55 Liberty Street, 

New York, New York, 

RICHARD H. WILMER, 
DOUGLAS L. HATCH, 
Transportation Building, 
Washington, D. C., 

Attorneys for Appellee. 


* Substantial parts of the judgment are uncontestcd, e. g., plaintiff’s 
right to interest from June 5, 1935, on the unpaid balance of the purchase 
price; the propriety of the $000 special tee order. Cf. pp. 7-8, 2G. 



